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When I read UNDP's first Human Development Report in 1990, I promised to myself to create 
something similar for Islamic banking and finance - and I did it in 2010, with the establishment of 
Global Islamic Finance Report (GIFR), which is the first and the only such publication in the world, 
with 6 annual editions. Following the Human Development Index approach, we created Islamic 
Finance Country Index (IFCI) in 2011, which has since then been copied by even the likes of 
Thomson Reuters.

When I read Harvard Business Review in the early 1990s, I dreamt of creating something similar 
for Islamic banking and finance - and in 2011, I started Islamic Finance Review (or ISFIRE). With the 
high quality contributions in this issue of ISFIRE, I am confident that ISFIRE will soon be like HBR 
for Islamic banking and finance. Being the only print magazine in Islamic banking and finance, being 
published from London, ISFIRE is popular amongst industry practitioners and the academia alike. 

This issue contains thought provoking and controversial pieces, like that of Nik Norishky Thani and 
his fellows at PNB, inspirational pieces, like Dr. Zubir Harun’s interview, and comprehensive reports, 
like ISFIRE Report written by Nor Odeh. There are other contributions from Dr. Muhammad Hanif 
and Dr. Zulkifli Hasan, which should be of particular interest to our readers. 

The article by Nik Norishky Thani et al is provocative, as it challenges a commonly held view by 
advocates of IBF that Shari’a compliance should be achieved on an institutional level as well as on 
a governmental level. This is, however, not the socio-economic and political reality in most of the 
Muslim-majority countries. While the arguments presented in the article may be challenged on a 
theoretical level, it is, however, a legitimate question to ask why even the governments like Malaysia 
and the regulators like Bank Negara Malaysia (which seem to be the most sincere promoters of IBF) 
have yet to implement full Shari’a compliance in their own operations and businesses. It will also be 
interesting to scrutinize the business of even Islamic Development Bank (IDB) – the largest Islamic 
financial institution in the world – to assess Shari’a compliance of its business and operations.

The issue starts with a preview of some of the products based on profit loss sharing (PLS), popularly 
used in IBF. Our ISFIRE Report further focuses on some of the leading products in the global Islamic 
financial services industry. Dr. Zulkifli Hasan has contributed an excellent piece of Islamic Finance 
Services Act (IFSA) in Malaysia.   

Our Personality of the issue is Amman Muhammad who has played an instrumental role in 
development of Islamic banking in South Africa and the wider African continent. He joins an 
illustrious club of ISFIRE Personalities that include Hasan Bilgrami (CEO of Bank Islami Pakistan), 
Dr Nurosofiza Azmi (Director of Strategy, Policy Development & Research at Asian Institute of 
Finance), Raja Teh Maimunah (CEO of Hong Leong Islamic Bank), Moinuddin Malim (Managing 
Partner of Alternative International Management Services), Roslina Abdul Rahman (Managing 
Director of Amundi Malaysia), Issam Al-Tawari (Chairman of Rasameel), Stefano Padovani (Partner 
at NCTM), Dr. Yaqub Mirza (President and CEO of Sterling Management Group), Sohail Jaffer 
(Deputy CEO of FWU Global Takaful Solutions), Azhar Aslam (Head of Islamic Banking at Standard 
Chartered Bank, Pakistan), and Nasir Ali Khan (Risk Auditor at NBAD).  

A short, yet interesting, write-up is on the Women in Islamic & Ethical Finance Forum (WIEFF), 
which highlights the roles of some of the distinguished women in the Islamic history, in business, 
charity and scholarship. 

There are some other articles included in this issue of ISFIRE, which I am sure our readers will find of 
interest and relevance.

From the 
EDITOR

FROM THE 
EDITOR

Professor Humayon Dar, PhD (Cambridge) 

Editor-in-Chief



An overwhelming criticism of the practice of Islamic finance is in terms of 
lack of application of the principle of profit and loss sharing (PLS). This article, 
written by an established academician, analyses this issue by drawing upon 
the existing literature. The writer observes that while PLS is used in Islamic 
deposits, home financing, sukuk, equity funds and, in case of Pakistan, by 
Mudarabas and Mudaraba Companies, banks do not use with enthusiasm the 
PLS for their financing business. The lack of PLS in Islamic banking and finance 
has given birth to a controversy that has continued to put a question mark on its 
authenticity.

PREVIEW

Dr. Muhammad Hanif
Head of Fast School of Management, NUCES, Islamabad

in Islamic Banking and Finance

EXAMPLES OF PROFIT 
LOSS SHARING
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INTRODUCTION
Modern Islamic finance is an emerging area, 
started with the establishment of Islamic 
Development Bank and Dubai Islamic Bank 
in 1974-75, with a global volume of assets of 
US$1.984 trillion by the end of 2014, displaying 
an annual growth of 16.1% from 2009-14 
(GIFR 2015). Despite this phenomenal growth, 
Islamic banking and finance (IBF) must face 
the same challenges as encountered by 
conventional finance. Although, Islamic finance 
is not just for Muslims, it has primarily existed 
to meet the requirements of a large Muslim 
population scattered around the globe. It 
emerged as a reaction to a few questionable 
practices that do not adhere to Islamic 
teachings. 

Given the competition with conventional 
finance industry, Islamic financial Institutions 
(IFIs) offer competitive prices for their services. 
Similarly, the return to depositors and financing 
rates are similar for both streams of banking. 
Due to the small size of the IFIs in the global 
financial market, it is known that IFIs are price 
takers. . Hence, if we compare Islamic financial 
products with their conventional counterparts, 
there is no significant and meaningful economic 
difference between the two . This has led to 
widespread perception that Islamic finance is 
little different from conventional finance – a 
view held by even Muslims. 

Despite tremendous growth of IBF, there 
still remains a controversy over the for-profit 
nature of Islamic banking. Although the 

criticism in this respect has in general diluted, it 
remains a topic of debate in the academia. 

One may argue that profit charging in a 
business transaction is more of a business 
decision than Shari’a. Islam requires fair play 
in business, with only general guidelines 
regarding a fair rate of profit. It is, therefore, 
the process of transactions, and not the pricing 
of the product, which differentiates IBF from 
conventional banking and finance. Islamic 
financial instruments (in practice) used by the 
industry can be categorized objectively as trade 
based, rental based and profit and loss sharing 
based.

This article discusses controversies around 
PLS, pricing of Islamic financial products and 
profit motive of IFIs in the context of the 
debate over Shari’a based and Shari’a compliant 
banking and finance.

A FOCUS ON INDIVIDUAL 
CONTRACTS
Trade based contracts include murabaha [a 
type of sales where seller is required to disclose 
cost of goods and profit charged], bai’ mu’ajjal 
[a credit sales without disclosing amount of 
profit charged], salam [purchase of goods with 
deferred delivery by making spot payment] and 
istisn’a [order to manufacture goods]. 

Murabaha is very much similar to conventional 
loans, hence used extensively by IFIs, globally. 
Under a murabaha agreement, a customer 
requests a bank for supply of a physical 

product (including e.g. computers, machineries, 
inventory etc.), the bank purchases the asset 
and then sells it to the customer by charging a 
profit based upon the length of the payment 
period. In this transaction, the bank informs the 
customer of the cost and profit it is charging. 
(AAOIFI Shari’a Standard No. 8). Usually banks 
charge profit on murabaha based upon an 
interbank offered rate (IBOR). 

Under bai’ mu’ajjal, the process is similar to 
murabaha, except the cost the bank incurs 
in procuring the item is not disclosed. In 
practice, however, murabaha and bai’ mu’ajjal 
are combined to effectively offer a deferred 
payment murabaha.

Salam sale is a contract usually used in 
agricultural finance. Accordingly, bank makes 
immediate payment to the farmer for a delivery 
of agricultural produce at a later stage (after 
harvesting). The bank makes an estimate of 
the future price, and the difference in the spot 
price negotiated at the time of the contract and 
future price is the profit of the bank. 

Similarly, under an istisn’a sale, the seller places 
an order to the manufacturer. Price can be paid 
in advance, through progress payments or at 
completion.(AAOIFI Shari’a Standard No. 11).

Another mode of financing used by IFIs is ijara, 
under which a bank purchases an asset and 
leases it to customer for a specific period for 
a specific rental amount. At the completion of 
the term, usually asset is handed over to the 
customer either free of cost or for a specific 
sum. During the tenure of ijara, asset remains 
in the ownership of the bank and risk/reward 
of ownership is borne by the bank (AAOIFI 
Shari’a Standard No. 9). Total charge to the 
customer remains the same and competitive 
with conventional finance industry. The bank 
has to bear risks including theft, accident, 
repair and maintenance, technology changes, 
foreign exchange risk and disposal of asset etc. 
. Ijara contract is also used in combination with 
musharaka (a partnership contract), particularly 
in home financing.

Musharaka is another contract used in the 
Islamic finance industry. According to Islamic 
law (AAOIFI Shari’a Standard No. 12) any profit 
sharing ratio can be agreed among the partners 
with the only exception that share of sleeping 
partner cannot be in excess of his equity stake. 
However, loss sharing is restricted to the 
amount of equity stake by each partner. 

Partnership contracts are of two types: 
musharaka and mudaraba. Musharaka is a type 
of partnership where capital is contributed 
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by all partners and management is either 
performed by all or any/few of them. In case 
of mudaraba partnership, one or more of the 
partners must be without capital contribution 
and act as manager of the business. Profit 
under mudaraba is shared by the partners as 
per agreed ratio, while total loss is borne by the 
capital providers (Shari’a Standard No. 13),.

Salam and istisn’a contracts have great 
potential, which is yet to be materialized by 
Islamic finance industry. These contracts can 
uplift the agriculture as well as manufacturing/
construction industries in underdeveloped 
countries in particular. Istisn’a contracts can 
successfully be executed for completion of 
infrastructure projects including roads, bridges, 
dams and powerhouse etc. Although in all the 
above-mentioned contracts profit rate charged 
by IFIs is comparable with conventional loans, 
the nature and risk attached to the contracts is 
different. Under conventional finance the only 
risk is default risk, while under Islamic finance 
bank has to bear certain other risks including 
price, technology, transportation, security, 
foreign exchange.

IFIs are criticized for low usage of partnership-
based contracts in their operations. 
Partnership based contracts are rightly or 
wrongly called Shari’a based or more Shari’a 
compliant while others are known as just Shari’a 
compliant. According to this view, Islamic 
finance can only create a real difference in the 
society if partnership based contracts are used 
excessively. This study is aimed at an evaluation 
of partnership based contracts. Areas covered 
in this study include the nature of profit 
and loss sharing (PLS) contracts, industry 
progress, applicability and hurdles in the way of 
implementation.

ANALYSIS
Traditionally, partnership means two or more 
persons entering into a contract to manage 
a profit or loss-oriented activity. Capital is 
contributed by all and affairs are managed by 
all or one of them. Profit is shared according to 
agreement while loss is distributed according to 
equity stake. This is called partnership in capital 
or musharaka. In mudaraba, however, at least 
one person is not a capital provider, who must 
manage the business. These contracts are used 
in modern Islamic financing industry in a variety 
of ways:

• Mudaraba-based deposits, estimated to be 
US$1.6 trillion out of US$2 trillion assets 
under management of the institutions 
offering Islamic financial services;

• Investments in equity shares of Shari’a 
compliant companies listed on different 
stock exchanges globally; 

• Investments in Islamic equity funds, 
estimated to have over US$74 billion 
under management; 

• Some of sukuk structures are based on 
mudaraba or musharaka, offering Islamic 
investors an opportunity to invest on the 
basis of PLS; and

• Islamic mortgages based on diminishing 
musharaka.

DEPOSITS
Deposits offered by Islamic banks are classified 
as current, savings and investment accounts. 
Current accounts carry all the features of 
conventional current deposits including 
guaranteed refund, no earnings and flexibility 
in withdrawals. Under Islamic law, current 
account deposits are deemed loans and all 
rulings of Shari’a relating to loans are applicable. 
Initially, some of Islamic banks used amanah 
(safe custody) as an underlying contract 
for current deposits. However, it was later 
considered unsuitable for deposit collection 
due to following two reasons:

• Ameen (custodian, i.e., the bank) cannot 
use the funds of depositors for financial 
gains as per the Islamic law, and

• The bank may not be required to refund/
compensate the depositors in case of loss 

of deposited money, due to factors beyond 
its control and without its negligence.

In the later development of Islamic banking, 
therefore, amanah as a governing contract 
was disapproved and instead a loan contract 
was used for the current account offerings of 
Islamic banks. 

Investment accounts in comparison with 
conventional saving accounts are significantly 
different.. Conventional savings deposits offer 
predetermined return, while Islamic investment 
accounts offer return based on actual profit 
earned by banks. Following the conventional 
practice, Islamic investment accounts are 
offered as regular savings and fixed accounts. 

Operationally, Islamic banks create a joint 
pool of investment account holders’ and their 
own funds to utilize these funds for extending 
financing and making investments. As Islamic 
banks, like their conventional counterparts, 
face tight regulatory requirements and follow 
very strict risk management principles, in 
practice it is rare that Islamic investment 
account holders will receive a negative return. 
In fact, in most cases, Islamic investment 
accounts offer returns comparable with 
conventional deposits. Furthermore, under 
PLS principle gross profit sharing as well as 
net profit sharing is allowed (AAOIFI Shari’a 
Standard No. 40). In Pakistan, State Bank of 
Pakistan (SBP) has issued guidance to share 
gross profit with the depositors (SBP-2015). 
Hence, it is very unlikely that a depositor may 
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BOX 1
Filtering Criteria of MKI-30 Index [KMI-2010]

1. Halal Business of the Investee Company: 

Core business of the company must be halal and in-line with the dictates of Shari’a. Hence, 
investment in securities of any company whose principal activity consists of a haram (unlawful) 
business, e.g., dealing in conventional banking, conventional insurance, alcoholic drinks, tobacco, 
pork production, arms manufacturing, pornography or related un-Islamic activities, is not 
permissible. 

2. Interest-based Financing:  

Interest-based debts to asset ratio should be less than 40%. Debt, in this case, is classified as any 
interest bearing debts. Zero coupon bonds and preference shares are, both, by definition, part of 
debt1. 

3. Shari’a Non-compliant Investments: 

The ratio of non-compliant investments to total assets should be less than 33%. Investment in 
any non-compliant security shall be included for the calculation of this ratio.

4. Purification of Shari’a Non-complaint Income: 

The ratio of Shari’a non-compliant income to total revenue should be less than 5%. Total revenue 
includes gross revenue plus any other income earned by the company. This amount is to be 
cleansed out as charity on a pro rata ratio of dividends issued by the company. 

5. Net Liquid Assets to Share Price: 

The market price per share should be greater than the net liquid assets per share calculated as: 
(Total Assets – Illiquid Assets – Total Liabilities) divided by number of shares. 

A liquid asset mean the asset which cannot be traded except at par value as per Shari’a rulings 
and includes cash, bills receivables, promissory notes, accounts receivables, bonds, preferred 
shares, etc.

6. Illiquid Assets to Total Assets: 

The ratio of illiquid assets to total assets should be at least 20%. Illiquid assets, here, is defined 
as any asset that Shari’a permits to be traded at value other than the par and includes physical 
assets (land, building, furniture, machinery, computer, office equipment, etc.), inventory (raw 
materials, work in process and finished goods), equity investments (ordinary shares, participation 
term certificates (PTCs), term finance certificates (TFCs) and sukuk, etc.), intangibles (goodwill, 
patents and copy rights, etc.).

1. As per AAOIFI Shari’a Standard No. 21, amount of interest-based loans should not be more than 30% of market 
capitalization of the company.

face loss even if an Islamic bank declares net 
loss at the end of the accounting period. 

To cater for frequent deposits and withdrawals, 
a daily point system with appropriate weightage 
is used to provide higher return to long-term 
depositors. 

If at any point in time actual profit to be paid 
to depositors is less than the banking sector 
benchmark, management of an Islamic bank is 
allowed to unilaterally contribute from its share 
of profit to make the shortfall good. This is used 
as a customer retention tool. Needless to say 
that such a policy should not be advertised and 
that it should be with the prior approval of the 
Shari’a advisory board. However, vice versa is 
not allowed. This is more of a business strategy. 
Although Shari’a allows such a policy, its 
excessive use may dilute the essence of profit 
and loss sharing (AAOIFI Shari’a Standards 
Nos. 12, 13, 19 & 40). 

INVESTMENTS IN EQUITIES
Marketable securities include shares of 
companies traded at stock exchanges based 
upon principles of musharaka. Although, in this 
modern corporate world, usually partners do 
not know each other due to flexibility created 
by organized stock exchanges, the other 
principles of partnership are very much in 
practice. Hence, investment in such companies 
is allowed subject to certain Shari’a restrictions 
on business activity (i.e., only halal businesses 
are allowed) and capital structures of the 
companies. Ideally, and the most conservative 
view is that, a firm should be free from both 
of these issues. However, if we analyze the 
firms on the most conservative opinion there 
will be very few companies that will pass both 
stages. It can be the case that a firm is engaged 
in a halal activity, but a portion of income is 
generated through haram sources (e.g., a ghee 
or cement manufacturer earns interest on bank 
deposits or an airline serving alcohol on flights, 
etc.). Furthermore, in the era of widespread 
conventional banking a firm would look for 
financing needs to a conventional bank. Hence, 
financing of the firm would make the operations 
questionable, in spite of doing a halal business 
(such as halal consumer goods). 

Ulama (clerics and scholars) have designed 
Shari’a compliant filters to make a list of 
companies where Islamic financial industry 
can invest (AAOIFI-Shari’a Standards Nos. 
12, 13, 21 & 27). There are more than ten 
Islamic indexes including DJIM, FTSE, S&P, 
MSCI, HSBC, Amiri, BID, Azzad, NASDAQ 
and KMI working globally with most of them 
having their own screening filters (screening 

methodologies). All of them are approved by 
renowned Shari’a scholars. Derigs & Marzban, 
(2008) made an interesting comparison of 
Shari’a compliant filtering criteria and build 
the case for a central criterion. However given 
the beauty of difference of opinion accepted 
in Islamic law, different criteria are equally 
accepted and respected. What is required is 
following of such criteria in the letter and spirit. 
It is worthy to include here Shari’a compliance 
filters of at least one of the indexes, and we 
chose KMI-30 (given in the Box 1). 

In order to understand the impact of the Shari’a 
screening methodology given in Box, let us 
look at the available equity securities in the 
capital market. All securities of financial sector 
including conventional banking, insurance 
companies, specialized financial institutions, 
leasing companies, etc., and securities of all 
companies engaged in haram businesses, 
e.g., liquor, pornography, pork, speculation, 
hoarding, tobacco, casinos, night clubs, 
adultery, etc., are excluded through test one.

We are then left with halal businesses of real 
sectors including manufacturing, trade and 
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services sectors. However, a large number 
of companies may not be able to qualify 
second test restricting interest-based debts 
to total assets ratio less than 40%. Practically, 
many large firms employ a huge amount of 
debt to meet expansion, growth and asset 
replacement requirements. One of the 
strongest motivations to employ interest-based 
debt financing by firms is the tax incentive. It is 
very interesting to note that as per accounting 
practices and national taxation laws (almost 
in every country) interest charge on debt is 
treated as pre-tax cost and deducted from 
revenue to calculate income tax. It means 
regulator itself is promoter of interest-based 
financing in firms. Had we not have this 
incentive of interest-based debt financing, 
firms would lose the benefit and motivation to 
employ debt financing. With the application of 
second test IFIs loose a reasonable number of 
financially sound and profit generating firms.

Third and fourth tests deal with a portion of 
investment and revenue generated through 
haram sources. Even in a country like Pakistan, 
there are firms that fail these tests, as many 
firms find it difficult to avoid Shari’a non-
compliant investments and revenue. It is 
primarily because of lack of Shari’a compliant 
financing available throughout the country. 
At present Islamic banks’ branch network is 
just about 1,200, with 10% of market share in 
assets and deposits. 

Tests 5 and 6 are about the mixture of liquid 
and illiquid assets and market to book ratio of 
net liquid assets. Meeting of these criteria is 
not very difficult for a large number of firms 
because almost every firm in business of 
manufacturing, trade and service can easily 
qualify both tests of having illiquid assets more 
than 20% and price to book ratio of net liquid 
assets more than one.

With the emergence of Islamic indexes, 
Islamic capital market expanded through 
equity funds and global volume has reached 
to US$ 74 billion. Equity funds account for the 
largest segment of the market: around 40% 
of funds, followed by commodities 15%, other 
investments including alternative investments 
and feeder funds 13%, fixed income 12%, 
money market 9% and balanced 2%. Figure 1 
shows the growth of Islamic funds industry.

There are around 900 funds worldwide. 
According to Ernst & Young potential is US $ 
500 billion. Saudi Arabia, Malaysia, UAE and 
Kuwait are centers of funds management. 
Equity funds account for the largest segment of 
the market: around 40% of funds, followed by 
commodities 15%, other investments including 
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alternative investments and feeder funds 
13%, fixed income 12%, money market 9% and 
balanced 2%. [IFSL-2013]

SUKUK
There are various sukuk structures used in 
Islamic capital markets, but the basic idea is to 
sell an asset to sukuk-holders by dividing its 
total value in smaller amount of certificates 
(AAOIFI Shari’a Standard No. 17). Sukuk were 
introduced in the Islamic financial services 
industry to meet liquidity requirements of IFIs. 
Sukuk provide an opportunity to distribute 
the value of an asset/enterprise/project/
usufruct into smaller amount certificates (of 
equal value) to create an opportunity for small 
investors to share the benefits of investment, 
which is otherwise impossible for them. 
According to the AAOIFI Shari’a Standard 
No. 17, investment sukuk are certificates of 
equal value representing undivided shares in 
ownership of tangible assets, usufruct and 
services or (in the ownership of) the assets 
of particular projects or special investment 
activity. Sukuk may be tradable (as is the case of 
musharaka and mudaraba based structures) or 
non-tradable (as in case of murabaha and salam 
based structures). Various sukuk structures are 
presented in Figure 2.

Since 2001-2, sukuk market has continued 
to grow except in 2008 when the recent 
financial crisis hit the Islamic capital markets. 
In total, there have been more than 2,000 
issues of sukuk, with about US$500 billion in 
outstanding sukuk globally. Last year alone, 

more than US$114 billion worth of sukuk were 
issued globally.. In addition to corporate sukuk, 
sovereign sukuk have also been issued by the 
governments including Pakistan, Jordan, UAE, 
Thailand, Malaysia, Turkey, Indonesia, Bahrain, 
Qatar, Cayman Islands, Singapore, Germany, 
Brunei, Gambia, UK, Hong Kong, Luxembourg, 
South Africa and Kuwait. 

Sukuk were initially developed to replace 
the conventional bonds with features of 
fixed return, capital guarantee and liquidity. 
However, sukuk cannot guarantee all the 
features of conventional bonds. Different types 
of sukuk offer varying degree of feature(s) of 
conventional bonds. Objective classification 
of sukuk places them into either fixed return 
sukuk or variable return sukuk. Variable return 
sukuk are very much similar to equity securities 
rather than conventional bonds. However, 
fixed return sukuk have some of the features 
of conventional bonds. Practically, sukuk are 
priced with reference IBOR, making them 
behave like a conventional bond.. 

HOME FINANCING
House financing is provided by Islamic banks 
and some other financial institutions either 
through murabaha financing or as diminishing 
musharaka. According to AAOIFI Shari’a 
Standard No. 12, “Diminishing musharaka 
is a form of partnership in which one of the 
partners promises to buy the equity share of 
the other partner gradually until the title to 
the equity is completely transferred to him.” 

FIGURE 1: ISLAMIC FUNDS WORLDWIDE (US$ BILLION)

There are around 900 funds worldwide. According to Ernst & Young potential is US $ 500 billion. Saudi Arabia, 
Malaysia, UAE and Kuwait are centers of funds management. Equity funds account for the largest segment of the 
market: around 40% of funds, followed by commodities 15%, other investments including alternative investments and 
feeder funds 13%, fixed income 12%, money market 9% and balanced 2%. [IFSL-2013]
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Mechanism of a mortgage based on diminishing 
musharaka is presented in Box 2. 

MUDARABA COMPANIES
In Pakistan a dedicated set of laws to regulate 
mudarabas and mudaraba companies exist in 
the form of:

1. Modaraba Companies and Modaraba 
(Floatation and Control) Ordinance, 1980;

2. Modaraba Rules 1981;

3. Prudential Regulations for Modarabas 
2004; 

4. Shari’a Compliance and Shari’a Audit 
Mechanism 2012; and 

5. Code of Conduct of Modaraba Association 
of Pakistan.. 

Following are salient features of mudaraba 
framework in Pakistan:

• Dual registration under companies 
ordinance 1984 and Modaraba Ordinance 
1980 is required;

• Minimum capital requirement for 
Mudaraba is fixed PKR 2.5 million 
(US$25,000);

• No question mark on the eligibility of 
directors;

• Mudaraba can be multipurpose or specific 
purpose and for an unlimited period or 
time bound;

• Shari’a compliance certificate must be 
included in the financial accounts of 
mudarabas; and 

• Central religious board is formed to 
supervise mudaraba companies.

Religious board approved twelve modes of 

BOX 2
1. Customer contacts IFI for purchase of house as a joint owner and bank search for a builder. 

Customer himself can identify builder as well as housing unit of his need and inform bank 
for making payment. Customer makes a part payment, e.g.,  20% of value. At this stage a 
partnership deed is signed between bank and customer.  The two parties jointly place a 
purchase order to vendor (usually one party serving as an agent for the other). 

2. Property is purchased in joint ownership of bank and customer. In certain cases it is 
purchased in the name of customer to avoid double taxation on transfer of property.

3. Payment in full to vendor is made by bank.

4. House is handed over to customer for his use. Bank enters into an ijara contract with 
customer for his equity share in house. 

5. Customer makes periodic payments of rental to bank.

6. Bank enters into sales contract of his equity divided into units of smaller denomination as 
per agreed for length of musharaka contract whereby customer purchases one share in 
equity of bank by making payment along with rentals. 

7. Customer pays amount of each equity unit purchased from bank.

Islamic financing for mudaraba companies in 
2008. After the promulgation of Modaraba 
Ordinance 1980, mudaraba business started 
in Pakistan and number of mudarabas rose to 
56 in 1995. However, at present there are 27 
mudarabas registered under this law with a 
total volume of assets Rs31 billion and profit of 
above Rs2 billion2 . Mudarabas are engaged in 
the business of trading, manufacturing, venture 
capital, equity investment, investment in 
finance services and home financing, etc. 

FIGURE 2: SUKUK STRUCTURES
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2. http://www.nbfi-modaraba.com.pk/statistics.aspx accessed on 15th November 15, 2014.
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CORPORATE 
AND SME FINANCING
One of the major services modern banking 
provides is financing facility to meet the 
day to day business requirements. Islamic 
banks provide such facility by applying 
trading modes and very negligible amount 
has been provided through musharaka and 
mudaraba. Perhaps it is the non-conduciveness 
of business environment for application 
of such contracts. Hanif & Iqbal (2010) 
conducted a survey of professionals to get 
the input of market about lack of popularity of 
musharaka and documented hindrances to its 
application. Findings are reported in Table 1. 
As per table surprisingly market opines profit 
manipulation at number three after dominance 
of conventional banking and riskiness of 
musharaka and tax considerations found last 
place in the rankings.

To increase the application of Musharaka 
financing, professionals suggested number of 
steps including awareness campaign among 
masses about philosophy and operations 
of IFIs; new products development by IFIs 
focusing on musharaka; modification of 
accounting methods to align with Shari’a; 
capacity building (especially human resource); 
favorable regulations for musharaka financing; 
support from government; and general uplift 
in moral values of society towards honesty and 
transparency.

CONCLUSION
Although incidence of PLS in Islamic banking 
is rather scares. However, in the wider Islamic 
financial services industry, PLS is more 

prevalent. 
This dichotomy 
is primarily due to the nature of 
banking business, which is designed to be risk 
averse. The next article in this issue discusses 
an important issue of Shari’a compliancy.

REFERENCES
AAOIF- Shari’a Standards, Manama, Bahrain.

SECP Modaraba Sector of Pakistan. http://
www.nbfi-modaraba.com.pk/statistics.aspx 
accessed on 15/11/2014.

DIFC Sukuk Guide http://www.cibafi.org/
ControlPanel/Documents/Laws/Dubai%20
International%20Financial%20Centre%20
Sukuk%20Guidebook%20UAE.pdf accessed 
on 15/11/2014.

SECP Modaraba Companies and Modaraba 
(Floatation and Control) Ordinance, 1980.

SECP Modaraba Rules 1981.

Hanif, M. and Iqbal, M. A. (2010). Islamic 
Financing and Business Framework: A Survey. 
European Journal of Social Sciences – Volume 
15, Number 4, Pages 475-89.

SECP Prudential Regulations for Modaraba 
2004.

SECP Shari’a Compliance and Shari’a Audit 
Mechanism 2012.

MAP Code of Conduct of Modaraba 

Association 
of Pakistan, http://
www.nbfi-modaraba.com.pk/code-of-
conduct.aspx accessed on 15/11/2014.

SBP Islamic Banking Bulletins 2013, State Bank 
of Pakistan www.sbp.gov.pk

SBP Instructions for Profit & Loss Distribution 
and Pool management for Islamic Banking 
Institutions (IBIs), accessed on March 5, 2015.

http://www.sbp.org.pk/departments/pdf/
InstructionsProfit&LossDistributionPoolIBIs.
pdf 

UKIFS Report on Islamic Finance. United 
Kingdom Islamic Finance Secretariat, London, 
2013.

Ernst & Young World Islamic Banking 
Competitiveness Report 2013-14. www.
ey.com/mena accessed on June 13, 2014.

http://www.cliffordchance.com accessed on 
07/11/2013

MIFC Report on Islamic finance. Accessed on 
March 5, 2015

http://www.mifc.com/index.
php?ch=28&pg=72&ac=106&bb=uploadpdf

ISLAMIC FINANCE REVIEW  |  SEPTEMBER 2015  

PREVIEW





16

ISFIRE presents this thought-provoking article to its readers, with a view not to impose a 
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presented here to stir a debate on the issue, which is relevant to all the Muslim countries in 
the world.
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INTRODUCTION
If only achieving full Shari’a compliance is as 
easy as flicking on a switch. The reality however 
is much more complicated. It is a process that 
starts from zero, i.e., the initial starting point 
of being completely Shari’a non-compliant 
with the final objective of working to attain 
the ultimate goal of achieving full Shari’a 
compliance.

This article will examine the question of 
governments and government agencies in 
Islamic nations with proactive and positive 
social programmes designed with the purpose 
of uplifting the economy of their citizens, 
including or especially that of the economically 
weak. However, these government initiatives 
are taking place in a world where Islamic 
finance is barely 2% of the global financial 
market. Under these conditions, it is inevitable 
that ‘halal’ monies will be mixed with ‘haram’ 
monies tainted either directly or indirectly with 
riba. There is no doubt that for Muslims riba 
constitute a major sin, so much so that the Holy 
Quran states that the Prophet (peace be upon 
him) and the Almighty will wage war against 
those who are involved in riba [Sura al Baqara 
(2:279)]. No other wrong-doing in Islam carries 
such strong wording. However, we now live in 
an age where we are emblematically or almost 
entirely immersed in a world that revolves and 
operates its finances and economy on riba. 
A saying of the Prophet (peace be upon him) 
foretold or at least hinted at the period we are 
in now.

Abu Huraira reported: The Messenger of Allah, 
peace and blessings be upon him, said, “A time 
will come upon people when they will consume 
riba.”

They said to him, “Is that all of the people?” The 
Prophet said, “Whoever does not take from it 
will be afflicted by its dust1.”

Therefore, today - in such a case, particularly in 
a poor or developing Islamic nation, how would 
you see the bigger picture for such nations 
if a social programme can be launched that 
would benefit the ummah economically but is 
unable or where in some cases it is impossible 
to completely avoid riba - simply because the 
fact is we live in a world that approximately 
operates 98% of its finances on riba? What 
would be the priority here? Strengthening or 
even rescuing the ummah from poverty or a 

strict observance of riba avoidance that would 
kill programmes that could help to enrich or 
economically strengthen the ummah?

In reality, that journey from zero Shari’a 
compliance to achieving a full ten out of ten 
compliance is fraught with various Shari’a issues 
that can put not only an Islamic nation but 
also any government organizations in Islamic 
nations under a lot of superfluous pressure 
from the Shari’a angle or lobbyist to achieve full 
compliance either immediately or at least within 
a short time frame. For example, in Malaysia, 
familiar names that unceasingly champion 
Islamic finance, such as Bank Negara Malaysia 
(BNM), the Securities Commission or even the 
Ministry of Finance are not in themselves fully 
Shari’a compliant institutions. They cannot be 
fully Shari’a compliant even if they want to.

Because at this point of the Islamic finance 
industry’s development2 and the state of the 
global financial system that has been in place 
for hundreds of years – such government 
institutions of Islamic nations cannot attain 
full Shari’a compliance immediately or in the 
short term simply because as stated before 
approximately 98% of the world still deals 
with conventional finance. Perhaps in the 
future we will see such obstacles becoming 
less problematic for Islamic nations or maybe 
even the complete removal of fractional 
reserves in the banking system of Islamic 
countries which creates paper wealth but 
not actual, real economic growth. Let us not 
befool ourselves, Islamic banks today are also 
part of the fractional reserves banking system 
which in most cases results in Islamic banks 
not being able to back up or equate their cash 
with assets of the same value, i.e., that for an 
Islamic bank it is not just paper wealth created 
by the fractional reserves banking system but is 
reflective of the actual wealth of the economy.

That is not to say all Islamic nations are like 
that. The Republic of Iran and Sudan adopts 
a fully Shari’a compliant financial system. But 
these two countries are special cases because 
of their political dimensions. Also it cannot be 
argued that these two countries are economic 
powerhouses – they are not. The question is 
– is it still worthwhile for an Islamic country to 
adopt Islamic finance wholesale when it is not 
ready for it? In the case of Republic of Iran and 
Sudan, there are many other factors at play of 
course including UN economic sanctions, for 
example.

But Pakistan provides an interesting example 
where changes were called upon for Islamic 
finance to be implemented in the country3 but 
due to lack of preparation in the system, such 
move failed officially in 2002. The country 
have decided that notwithstanding Pakistan’s 
Constitution on obligation to live in accordance 
with the injunctions of Islam, the country found 
that implementing one of Islam’s key commands 
was simply not possible at the moment. The 
initiative began in 1991 as the Federal Shariat 
Court in a sweeping judgment declared that all 
laws relating to interest offend the Quran and 
the Sunna and thus instructed the government 
to bring laws regarding finance and banking 
to conform to Islamic requirements. Since this 
is in line with the Constitution of Pakistan , it 
made it obligatory for the government to take 
steps to enable the Muslims of Pakistan to lead 
their lives in accordance with the injunctions 
of Islam. Various taskforces were set up by the 
government to map the transformation to a 
riba-free economy but it was not successful and 
the bodies reached some form of consensus 
that such transformation is impossible within a 
short period citing lack of genuine support from 
the society as the main reasons for the failure. 
A compromise was eventually reached whereby 
the Islamic banking system is allowed to 
operate in parallel to the conventional banking 
system and the decision made by Federal 
Shariat Court on 1991 was considered obsolete 
by the Supreme Court in 2002. 

To delve further into these complicated issues 
yet relevant to all Islamic countries, this article 
will be divided in three parts. 

Firstly, we will (and must) look back at history 
to see two crucial interregnums that befell 
Islam. The first interregnum, the ummah rose 
to the occasion and overcame the challenge 
– eventually. The word eventually is used 
here because from the period between 
Baghdad’s sacking by Hulagu’s Mongols and 
the rise of the Ottoman Empire. That period 
was fraught with many challenges. Some of 
which involved atrocities directed internally 
and externally encouraged by the clergy of 
monotheist religious leaders of the period to 
antagonize their religious rivals for the purpose 
of obtaining land and political gain. The rise of 
the second phase of Islamic civilization after the 
first civilizational interruption that ended the 
Abbasid influence in Iraq was a very demanding 
period and took decades for Islam to repair. We 

1. Sahih accoding to Al-Suyuti and Ahmad Shakir.
2. The revival of Islamic finance we see today, arguably only began in earnest in the 1960s.
3. In line with the Pakistan Constitution that states the nation is to uphold Shari’a values. Interestingly enough, Pakistan is not the only Islamic country with similar Constitutions. Although a 
study on the approach adopted by Sanhuri in Egypt provides an interesting case. The Sanhuri drafted Constitution became a model for various Middle East countries but with differing political 
results in the long term.
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use the word ‘repair’ and not ‘recovery’ because 
recovery would imply Islam and the ummah 
did not suffer permanent injury from this first 
interregnum. 

This article does not have enough legroom to 
study in-depth the interesting period between 
the two timelines (i.e., Mongols’ invasion, their 
acceptance and embracing of Islam and the rise 
of the Ottoman Empire). Suffice to say here, 
it is a history that took decades before the 
Islamic civilization restored its influence back 
in the world after the defeat in the hands of the 
Mongols. Longer if you consider the fact that 
the Ottoman Empire grew over the years and 
was not immediately the superpower nation of 
the time – that growth and achievement also 
took a long time.

Whilst today, we are in the midst of the second 
interregnum. Here is where the article will 
focus most.

The second part will examine the impact of 
the second interregnum that the ummah still 
suffers from today, i.e., the fall of the Ottoman 
Empire, the subsequent occupation and 
fundamental changes made to Islamic countries 
by Western colonists on key aspects of their 
economy, education and law. These changes 
impacted the ummah heavily, as regulations 
based on Shari’a for hundreds of years were 
quickly eroded and replaced with Western laws 
and values – including conventional banking. 
We will look at Malaysia as a case study to 
see that among the three communities in 
this country, it is the Muslim Malays that lay 
bottom of each and every meaningful economic 
statistics post-colonial era and today. We will 
also touch on what the Malaysian government 
attempted to do to change this dangerous 
situation. 

Why dangerous? Because people can and 
will lose all sense of sensibilities when their 
stomach is empty and when they find they no 
longer have nothing to lose. Malaysia went 
through that in our reprehensible racial riot of 
May 13, 1969. 

The third part will discuss the issue from two 
perspectives – Shari’a and its practical or plain 
logic application in the world we live today. 

A fairly common example cited on the issue 
of choosing life over death from Shari’a 
perspective is the classic instance of being 
stranded with only carrion birds for a person 
to eat. According to the vast theories of 
Maqasid al-Shari’a, in such situation one 

must put survival as a priority and the ego of 
consuming something unwholesome as carrion 
as secondary, in fact not even secondary – 
to completely ignore it for the sake of the 
individual’s survival. Most if not all of you have 
heard of such analogy before. 

But we are in the 21st century now – how many 
of us have had to choose between starving to 
death and eating a carrion bird? It is a situation 
that hardly applies today. But the type of 
situations you may be familiar with is this – do 
you choose a conventional mortgage that is 
cheaper than an Islamic mortgage – particularly 
where the Islamic mortgage is not affordable 
for you? Or for a Muslim to make investments 
that provide competitive returns as opposed to 
those with poor returns - but the high yielding 
investment scheme itself has mixed views on 
whether such investment is Shari’a compliant 
or not. 

Egypt went through this in the early 1900s 
during their proposed Sunduq at-tawfir 
initiative for its citizens with learned scholars 
such as Muhammad Abduh and Rashid 
Rida providing Shari’a opinions. Like other 
developed countries, Egypt introduced 
their own interest-bearing postal Sunduq 
al-Tawfir which essentially means ‘Savings 
Fund’. This fund accepted cash deposits 
from individuals to be used for various small 
investments. In exchange, the fund issued 
certificates that yielded depositors a return 
on their investments according to a fixed 
and predetermined rate. Over 3,000 people 
refused the fixed interest from the investment 
so the government then asked the Mufti 
informally if there was a legal way around this. 

Muhammad Abduh, who had been appointed 
Mufti of Egypt in 1899 had been asked to issue 
a fatwa clarifying the status of such certificates 
in Islamic Law. On this issue, Muhammad 
Abduh and Muhammad Rashid Rida (Abduh’s 
disciple) disagreed with Khedive Abbas who 
was the Director of Post so the Khedive 
assembled a group of ‘Ulama in Qasr al Qubha 
and requested for a Shari’a interpretation for 
Sunduq at Tawfir for the ummah. Rida found 
the discussion among the ‘Ulama to be the 
same as the plan he had suggested earlier. 
Khedive then appointed a board of ‘Ulama 
from Al Azhar University to revise the case but 
eventually the ‘Ulama presented a plan which 
was similar to the one originally suggested by 
Mufti Abduh. Later Mufti Abduh also agreed 
that technically, some loans for interest (Qard 
bil-Faida) were ‘Shirkat al-Mudaraba” hence 
interest on them was not riba4. However, it was 

4. http://webcache.googleusercontent.com/search?q=cache:O1ZsJHq3wrQJ:www.globalwebpost.com/farooqm/study_res/i_econ_fin/afzal_riba99.doc+&cd=2&hl=en&ct=clnk
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5. http://webcache.googleusercontent.com/search?q=cache:gFxfcu6l5JcJ:globalwebpost.com/farooqm/study_res/i_econ_fin/mallat_riba_debate.doc+&cd=1&hl=en&ct=clnk 
6. Although historians vary in their estimates.

not a final decision made by Mufti Abduh as it 
happened only in his private conversation. He 
did not reach a final satisfaction on this matter 
and refused to declare his opinion to the public 
and bear the responsibility for this conclusion 
to the Egyptian Muslims. Furthermore, his 
opinion on riba was not written by himself but 
it was conveyed by Rida, who is also known 
to have often mixed his own ideas with his 
master’s5. As a conclusion, we can say that the 
Sunduq at tawfir was a failure and the ummah 
failed to benefit from this programme due to 
the dispute between scholars and regulators, 
from Shari’a perspective. 

Receiving a fixed amount is certainly 
tantamount to riba, but was there no way 
of restructuring or getting the appropriate 
Shari’a consensus to compromise for the 
greater good of the Egyptian ummah? We invite 
the readers to draw their own conclusions 
on this matter. Could a savings programme 
undoubtedly tainted by riba be structured in a 
way that would reach the programme’s ultimate 
objective – a perpetual method for providing 
economic empowerment of the Egyptian 
ummah? 

This article will also examine the issue regarding 
mixture of halal and haram income in Malaysia. 
We will look at the federal government’s 
financial practice as our example for this case 
study. 

Government collects taxes from companies 
– all companies, including banks, casinos and 
gaming companies. This money then goes 
towards paying civil servants – including 
those working in State Fatwa Councils and 
government-funded Islamic universities. If 
we look at the bigger picture, this money is 
tainted with riba money since originally it is 
from a mixture of halal and haram income. If 
we accept this at the government level which 
is also considered as ulul amr, why can’t we 
use this methodology to also be applicable 
as an exception or at least a compromise to 
government-owned institutions that are tasked 
to uplift the economy of the ummah? 

It is impossible to avoid the mixture of halal 
and haram income in this modern world, and 
as the hadith prophesized – you will at least 
be “afflicted by its dust”. For example, 8 out 
of 10 Malaysian Islamic banks are owned by 
conventional banks. The growth of Malaysian-
owned Islamic banks is largely dependent 
ironically enough on the strategic directions 
taken by their Shari’a non-compliant owners.

That may seem distasteful now, but history 
shows great things can be borne from vice – for 
example Saydina Umar’s conversion to Islam 
originated from murderous anger, the defeat 
at Uhud was at the hands of Khaled al Waleed 
who later became one of Islam’s legendary 
general and the rise of the Abbasid empire was 
preceded by the murder of 80 members of the 
Umayyad family who gathered in Jaffa because 
they were promised clemency by the Abbasids.

So the questions is – as ummah, and let’s face 
it, there isn’t a single developed Islamic country 
today; how then do we equate the carrion 
example above to an entire ummah where the 
majority is under agonizing economic pressure? 
Can we argue that this situation calls for a jihad 
on the economies of Islamic nations? 

PART 1: THE TWO INTERREGNUMS 
OF THE MUSLIM CIVILIZATION 
Starting from the era of Prophet Muhammad 
(peace be upon him – PBUH), Islam faced 
countless obstacles in its implementation. The 
companions of Prophet Muhammad (PBUH) 
continued to lead the Muslims and this is where 
the Caliphate system began. The Muslims 
reigns continued then with the Umayyad 
Caliphate before taken over by the Abbasid 
Caliphate. Scholars and historians label this 
period as the Islamic Golden era. In the early 
11th century, however, the Abbasid Caliphate 
faced political instability due to internal conflict. 
The Ilkhanate Mongol, under Hulagu Khan took 
this opportunity to conquer Baghdad in 1258. 
The Mongol raid destroyed an empire that 
lasted for more than 500 years and it was the 
first major defeat since the establishment of 
Islam. The impact was severe as approximately 
1 million people were killed6 including scholars 
and a large number of books were destroyed 
and permanently lost. 

As the Abbasid Caliphate collapsed, the 
Caliphate institution became a mere symbol 
without real power. The Muslims became 
divisive despite the Quranic injunction, “And 
hold firmly to the rope of Allah all together 
and do not become divided. And remember 
the favor of Allah upon you - when you were 
enemies and He brought your hearts together 
and you became, by His favor, brothers. And 
you were on the edge of a pit of the Fire, and 
He saved you from it. Thus does Allah make 
clear to you His verses that you may be guided.” 
[Surah Al Imran (3:103)] 
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Notwithstanding the fact that the Muslim 
Malays are at the bottom both in terms of 
education and jobs, the Malaysian economy 
paradoxically posted a steady growth since 
1957. But this growth had little or no impact 
on the social mobility and economic condition 
of the Muslim Malays as they continue to be 
trapped by poverty.

This severe economic imbalance eventually 
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CHART 2: PERCENTAGE OF GEOGRAPHICAL PLACEMENT BY RACE, 1970

Source: A.H.Roslan. Income Inequality, Poverty and Development Policy in Malaysia, Universiti Utara 
Malaysia

CHART 1: PERCENTAGE OF GEOGRAPHICAL PLACEMENT BY RACE, 1957
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However, another Islamic dynasty rose slowly, 
known as the Ottoman Empire, in 1299. The 
Ottoman Empire reached their Golden age 
circa 1520-1566. Hence, it is not incorrect to 
say that the first interregnum lasted from 1258 
till 1520, approximately 260 years or so.

However as the Ottoman Empire collapsed 
in 1922, the Muslim world faced their second 
interregnum, which is arguably worse than the 
first. Almost all Muslim nations were colonized 
by Western powers, bringing with them not 
only a new culture but fundamental changes 
were made to laws that were historically 
based on the Shari’a. The whole Islamic world 
was impacted by the second interregnum as 
fundamental changes were made in the legal, 
administration, economic system and culture. 
This eventually paved the way for a financial 
system founded on conventional banking which 
today is deemed as riba.

The ‘problem’ of the financial system or riba, 
however, appeared to be far from the minds 
of Muslim leaders of that period. A more 
significant problem has arisen – in Malaysia for 
example, where the Muslim Malays digressed 
economically and slid into abject poverty. 

PART 2: THE SOCIO-ECONOMIC 
CONDITION OF THE MALAY 
MUSLIMS POST BRITISH 
INDEPENDENCE
The three predominant races in Malaysia 
are the Malay Muslims7 (49.8%), the Chinese 
(37.1%) and the Indians (11.1%). The latter two 
communities were brought in by the British 
mainly to develop the tin mining industry and 
the rubber industry. Between the periods of 
post-independence from the British in 1957 
till 1970, this is the social stratification of the 3 
majority races in Malaysia.

As we can see from the above, more than 80% 
of the Malay Muslims lived in rural areas, far 
from any center of economic activities and also 
where opportunities for education and jobs are 
limited.

Chart 3 shows the Muslim Malays on average 
spend just under 4 years in education. As for 
gainful employment by sectors, almost 70% 
of the Malays are mainly in the primary sector, 
i.e., fishing, basic farming and the likes. This is 
not surprising considering the facts above, i.e., 
Malays are chiefly in rural areas and are the 
least educated.

caused a deadly racial riot on 13 May 1969. 
The government’s reaction was to introduce an 
affirmative economic action plan known as the 
New Economic Policy (NEP). The NEP had two 
main objectives:

1. Eradication of poverty in a comprehensive 
manner regardless of race or religion; and

2. Elimination of identification of race within 
income classes.

The NEP was successful in reducing the 
national poverty rate in Malaysia from 49 
percent in 1969 to 19 percent in 1990. The 
second objective of the NEP of eliminating the 
identification of ethnic groups within income 
classes has not been achieved – the Malay 
Muslims are still identified today as the majority 

populations that are stigmatized with poverty. 
This is because the gross income of the Malay 
community is still low and the ‘soft’ target of 30 
percent for corporate equity ownership among 
the Malay community in 1990 has not been 
achieved. 

PERSPECTIVES

7. We use the term Malay Muslims here for ease of description. The actual term representing Malay-based ethnicity is known as the Bumiputeras (literally ‘sons of the soil’) of which 
approximately 90% are Muslims.
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Even though the NEP was not labeled as 
an ‘Islamic’ project, its purpose of uplifting 
the socio-economic conditions of the Malay 
Muslims – the ummah’s economy as a whole 
and gradually over the long term – is certainly 
fard kifaya at heart and its substance. Since 
the introduction of the NEP, the economic 
conditions of the Malay Muslims are steadily 
improving. However, the deep seated problems 
brought by the second interregnum shows that 

the Malay Muslims are still at the bottom of the 
pile.

So as we can see, the Malay Muslims still have 
some ways to go before reaching economic 
parity. But in a world dominated by riba – would 
shunning the 98% non-Shari’a compliant 
market bring economic progress to the ummah?

PART 3: SHARI’A ARGUMENTS 
AND THE REALITY FROM THE 
ECONOMIC PERSPECTIVE
Malaysia is well known as one of the major 
driving force in the development of Islamic 
finance. Nonetheless, the question remains. 
Are various government organizations in 
Malaysia, which strongly promote as well as 

make important issuance of Islamic investment 
products, themselves Shari’a compliant? 
The answer is no. At this point it is simply 
unworkable. 

This is because we live in an economy where it 
is impossible at this juncture for governments 
of Islamic countries and other government 

institutions such as central banks to be fully 
Shari’a compliant without compromising other 
aspects of the economy or in some cases, even 
political stability. Islamic finance is barely 2% of 
the global financial sector – which central banks 
could possibly deal in financial transactions 
in a market with just 2% whilst ignoring the 
98% - which is where the real action is as far as 
trade and commerce is concerned. The authors 
do not believe any Muslim nation can achieve 
meaningful growth if they are not at the 
center of where trade and commerce happens. 
This poses a dilemma, as the most successful 
commerce and trade is entrenched with riba-
based activities. 

Even in Malaysia, with the amount of effort put 
in by the government and regulators alike since 
the Islamic Banking Act 1983 (now repealed), 
the market share of Islamic banks are still 
hovering around 22%. Meaning, anecdotal 
evidence point to the irony that only 1 in 5 
Malaysians subscribe to Islamic finance, in a 
nation with 16.8 million Muslims, representing 
60% of the population8. Thus despite strong 
year on year growth of the industry, Islamic 
finance in Malaysia still has much to do to 
catch up with conventional banking. This will 
inevitably take time. 

As stated above – conventional finance is still 
dominant i.e. 78% in Malaysia and 98% globally. 
How will it affect those who do not want to do 
their banking with Islamic finance? The irony is 
that there is a section of Muslims in Malaysia 
that are still not convinced Islamic finance 
meets the objective of Islam. 

We have had many debates with fellow 
Muslims, professionals and otherwise, in 
board meetings and in seminars, at home with 
relatives ‘discussing’ this particular matter and 
we are sure you can find similar arguments 
in books and publications which conclude or 
argue that Islamic finance in its current guise is 
not fully Shari’a compliant and, hence, requires 
major adjustments. 

Given this attitude towards and perception of 
Islamic finance, we cannot force consumers, 
Muslims or otherwise, to embrace Islamic 
finance. 

This is not a new problem. Now let us look at 
the Shari’a aspect.

Contemporary scholars have the different 
views on this problem. 

It should be firstly emphasized here that 
classical and contemporary scholars never 

8. http://itc.gov.my/tourists/discover-the-muslim-friendly-malaysia/islam-in-malaysia/
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argued on authenticity of the prohibition of 
riba’, It is clear that the prohibition is based on 
dalil qat’i (conclusive evidence) stated in the 
Qur’an and the Prophet’s sunna.

The ‘grey area’ is the argument among scholars 
today on mixed income (halal income mixed 
with riba). As stated earlier in this article, in 
Malaysia the government collects taxes from 
all companies including banks, breweries 
and casinos. These funds are then utilized as 
emolument to pay the wages of civil servants 
including that of Muftis, their respective council 
members, lecturers of public universities 
and so forth. So if there are scholars and 
critics out there who continue to overthink 
this issue of the mixture of halal and haram 
income, especially when concerning Malaysian 
government agencies and institutions that are 
tasked with uplifting the ummah’s economy 
and have to inevitably deal whether directly or 
indirectly with the 98% non-Shari’a compliant 
global financial sector – well these critics need 
to stop taking income from the Malaysian 
government first before pointing fingers that so 
and so government institution is not Islamic.

Nonetheless let us examine the Shari’a aspect 
further.

The first view is haram (prohibited).

The first view expressed by a number of Shari’a 
committees namely Fatwa from The General 
Presidency of Scholarly Research and Ifta' 
(KSA)9 , Shari’a Board of Dubai Islamic bank10, 
Shari’a Supervisory Board of central bank of 
Sudan11 and a group of Islamic scholars12 . Their 
arguments are based on specified Quranic 
verses those stated the prohibition of riba such 
as in surah al-baqara, verse 275 “But Allah has 
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CHART 5: GROSS HOUSEHOLD INCOME BY ETHNICITY BETWEEN 1970-2009

9. Fatwa no.7468 and 8715.
10. Shari’a Supervisory Board, Dubai Islamic Bank, Fatwa no.49
11. Shari’a Supervisory Board, Central Bank of Sudan, Fatwa no. 6/98
12. Dr. Salus (ahkam a’maal al-burshah fi fiqh al-Islamiy), Dr. Soleh Marzuki (hukm ishtiraak fi sharikaat tuwadi’u au tuqridhu bi al-fawaid) Shaikh Ali al-Shaibani ( Majallah mujamma’ fiqh al-Islamiy 
no. 7, vol 1, p. 696) and others.  
13. Refer surah al-Baqarah verses 275-279, Sahih al-Bukhari; no.7288, Muslim; no.1219, 1598, 1337, Ahmad; 21957 and many more.

permitted trade and has forbidden interest” 
and other verses and from several books of 
Hadeeth such as Bukhari, Muslim and Ahmad13.

The second view is jawaz (permitted) with 
special conditions.

First line of reasoning: Maslaha/ Masalih 
al-Mursalah

This argument is based on several verses of the 
al-Quran.

I. From surah al-Haj verse 78, “and has not 
laid upon you in religion any hardship”

II. “God does not intend to inflict hardship on 
you” (5:6)

III. “God intends for you ease and He does not 
intend to put you in hardship” (2:258)

Ibn Kathir interprets the verse 2:258 that He 
(Allah) has not given you more than you can 
bear and He has not obliged you to do anything 
that will cause you difficulty except that He has 
created for you a way out. 

This verse was supported by Hadith narrated 
by Anas bin Malik “Give good news and do not 
repel them. Make things easy for the people 
and do not make the things difficult for them”.

From Quranic verses and hadiths, Muslim 
scholars came out with Islamic legal maxims 
(Qawa’id al-Fiqh) such as “Hardship begets 
facility” (Al-mashaqqatu tujlib at-taysir), “Harm 
is eliminated to the extent that is possible” 
(Ad-dararu yudfa’u bi-qadr al-imkaan), and “A 
greater harm is eliminated by means of a lesser 
harm” (yuzal ad-darar al-ashaddu bi-darar al-
akhaff).

  It is impossible at this juncture for 
governments of Islamic countries and other 
government institutions such as central banks to 
be fully Shari’a compliant without compromising 
other aspects of the economy or in some cases, even 
political stability.

Second line of reasoning: Maqasid al-
Shari’a

Maqasid al-Shari’ah means the objectives of 
Islamic Law. In defining it further, there are 
three Arabic words that occur in the relevant 
literature of usul al-fiqh and convey similar 
meanings to maqasid are hikmah (wisdom), 
illah (effective cause/ratio legis) and maslahah 
(interest, benefit). The maqasid that applies 
in this case are hifz al-mal: the protection 
of wealth. Protecting wealth can also mean 
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reject it and misinterpret”15 . Umar Abdul Aziz 
would rather choose to demolish one bida’a and 
uphold one sunna daily than to eliminate bida’at 
at once but opposed by Muslims themselves. 

This argument is also supported by the other 
method of ijtihad such as qawaid fiqhiyya, 
maqasid al-Shari’a, masalih al-mursala and 
istihsan. 

Al-Amadi and Ibn Taimiyya said the majority 
of Islamic scholars held that in every rule 
prescribed in Islam, it brings with it the wisdom 
and goodness in its legislation. 

So, the hukm of enforcement can vary due to 
the situations and places. It depends on the 
maslahah (goodness) that needs to be achieved. 
If the enforcement of Islamic law brings the 

through siyasa is therefore based on the ruler’s 
or the government’s wisdom. 

Some examples of siyasa syar’iya: Abu Bakr 
as-Siddiq compiled al-Quran in one book, the 
formation of government departments and 
ministries, caliph Umar al-Khatab implemented 
kharaj (land tax) that was never charged before, 
burnt the shops which sold liquor and many 
more examples. 

Fourth line of reasoning: Tadarruj fi al-
Tatbiq

Tadarruj means to implement the Shari’a in 
stages. 

Based on a hadith, Muaz bin Jabal was sent 
by the Prophet to Yemen to spread Islamic 

14. See Sahih al-Bukhari, Book of Tawheed, Hadith no.1469 and Muslim no. 19 & 29. 
15. Sirah Umar bin Abdul Aziz, Abdullah bin Abdul Hakim, p.57, Aalim al-Kutub 1984.
16. See for details on Mahdi Shams al-Din’s views, Gamal Eldin Attia, Towards Realisation of the Higher Intents of Islamic Law, 166-67.
17. Malik ibn Anas, al-Muwatta, Kitab al-ajj, bab ma ja’ fi bina al-Ka’bah; Raysuni Nazariyyah, 354.
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protecting the other four element of maqasid 
i.e. protection of deen, life, intellect and family.

Third line of reasoning: Siyasa al-shar’iya

“The affairs of the imam concerning his people 
are judged by reference to maslahah” (amr 
al-imam fi shu’un ar-ra’iyyat manutun bil-
maslahah). This concerns the need for political 
aspect and administration of Muslim countries 
– which in certain cases calls for the ruler or the 
government to commit acts normally forbidden, 
for example by waging war and causing 
casualties. 

The opinion from Ahmad Fathi Bahanasi, 
for jurist, siyasa shar’iya makes sense of the 
flexibility for government to make any decision 
which will benefit the people. But siyasah 
shar’iya should not contradict to the Islamic 
principles even if there is no clear particular 
evidence from Quran and sunna pertaining to 
the government’s decisions. Decision made 

teachings. The Prophet advised him to bring 
people in Yemen closer to Islam stage by 
stage. Even though there are many obligations 
in Islam, but the obligations should be 
implemented in stages, based on their ability 
and acceptance, start from the shahada 
(proclamation), then prayer, and then zakah14 . 

There is also the evidence that Islam prefers 
wisdom in implementation of its teachings, 
to see the big picture as opposed to having a 
tunnel vision.

This concept was not only accepted in the 
Prophet’s era but also carried on to the next 
generation. For example, Umar bin Abdul Aziz, 
an Umayyad caliph, was asked by his son, “Why 
didn’t you enforce Islamic law at once after 
becoming in charge as a leader of the umma?” 
Umar replied, “Don’t be rash because Allah 
vilify liquor in two stages before forbidding it in 
the third (revelation), and I worry to enforce the 
people with the truth at once but then people 

YEARS 1970 2009

Income disparity ratio of Malay to Chinese 1:229 1:1.38

Income disparity ratio of Malay to Indian 1:1.77 1:1.10

TABLE 2
INCOME GAP RATIO FOR YEAR 1970-2009

Source: Ministry of Finance Malaysia
(http://econsmalaysia.blogspot.co.uk/2013/09/documenting-income-inequality-2012.html)

YEARS GDP RATE (%)
1956 - 1960 4.1

1961 - 1965 5.0

1966 - 1970 5.4

Source: Bank Negara Malaysia 1994 
(http://ged.u-bordeaux4.fr/SBROSLAN.pdf)

TABLE 1 
GDP PERCENTAGE 1956-1970

goodness to the people through its legislation, 
it is recommended to be enforced but if the 
enforcement of Islamic law brings harm and 
bad consequences through its implementation, 
postponement is recommended for capacity 
generation. 

Fifth line of reasoning: authority of 
ijtihad in Islamic jurisprudence.

As stated in the Islamic Legal Maxim “(A ruling 
of) ijtihad is not reserved by its equivalent” (Al-
Ijtihadu la yunqadu bi-mithlih) 

The late Lebanese scholar, Sheikh Muhammad 
Mahdi Shams al-Din, expressed the important 
role of maqasid-oriented ijtihad in facing the 
various and infinitude issues experienced 
by individuals and society at all time. The 
maqasid in his view play a role in moderating 
the rigidities of a binding legal text. The 
limitations of a binding text can be meaningfully 
addressed, Sham al-Din recommends, through 

granting a more prominent role to maqasid-
oriented ijtihad16. 

Another feature of the maqasid which is 
important for ijtihad is the attention a mujtahid 
must pay to the end result and consequences of 
his ruling.

For example, the Prophet avoided changing the 
location of the Ka’bah to its original foundations 
which Prophet Abraham had laid. The pre-
Islamic Arabs evidently changed that location. 
When Aisha suggested to the Prophet that he 
could perhaps restore the Ka’bah to its original 
position, he responded: ‘I would have done so if 
I didn’t fear that this may induce our people into 
disbelief17.’ 
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   O you who have believed, 
fear Allah and give up what 
remains [due to you] of interest, if 
you should be believers. And if you 
do not, then be informed of a war 
[against you] from Allah and His 
Messenger. But if you repent, you 
may have your principal - [thus] you 
do no wrong, nor are you wronged. 
[Al Baqara: 278-79]
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   The contemporary Shari’a scholars involved in Islamic banking and 
finance have taken a pragmatic approach by making a distinction between 
impermissible and disallowed. According to this distinction, a haram can be 
either impermissible and disallowed or impermissible and allowed. For example, 
charging of default penalty in loan contracts is haram – impermissible and 
disallowed. However, in the context of the contemporary practice of Islamic 
banking and finance, it is impermissible yet allowed. Impermissibility of the 
default penalty implies that the lender should not benefit from it (i.e., it should be 
given in charity), while allowance of it implies that the lender can still charge it to 
deter moral hazard problem on part of the borrowers. 

All the reasoning stated above are linked to 
each other and should not be examined in silos. 
For example, when a scholar pronounces the 
ijtihad he makes, he need to evaluate all the 
aspects related with maslaha, siyasa, maqasid, 
tadarruj, waqi’ (situation) and places. This 
evaluation process is very important to ensure 
that the decision made provides an overall 
positive outcome to the ummah. 

However, the hukm is not absolute as it 
depends on the situation that changes from 
time to time. In that sense, Shari’a resembles 
the conventional common law in its flexibility 
to adapt with changes. So for example when 
the harm can be avoided, rukhsa will no longer 
be allowed in any given situation. For instance 
the use of prohibited substances in medicine, if 
there is a choice of other allowable substances 
that could replace the prohibited substances, 
choosing the prohibited substances will not be 
allowed anymore. 

Siyasa al-shar’iya refers to the act of the 
leaders in a nation based on its knowledge, 
intelligence and wisdom. However, the siyasa 
shar’iya that is closer to Islam and could provide 
more virtuous to society will be the priority 
compared to siyasa al-shar’iya that could lead 
to harm and danger. 

The concept of tadarruj is accepted in the 
implementation of Islamic law. However, if 
there are no obstacles that could prevent 
Islamic law to be implemented in a society, 
the delay in implementing Islamic law will 
not be permissible. For example, the Shari’a 
Advisory Council of Securities Commission 
initially allows 25% of non-Shari’a compliant 

income in the Shari’a screening benchmark. In 
2013, the Shari’a screening benchmark was 
reduced to 20% as the opportunity to invest in 
Shari’a compliant assets have increased since 
the day when the Securities Commission first 
introduced the screening benchmark. 

In conclusion, Muslims are in the midst of the 
second interregnum. But Islamic jurisprudence 
since birth till the present has always been 
divided between scholars that are essentially 
ahl-al-hadith or ahl-al-ra’y as well as the various 
derivatives borne from the said two method of 
Shari’a interpretation. Abdul Razak Sanhurri 
was among the few that managed to bring the 
two opposing sides into consensus when he 
was drafting the Egyptian Constitution in 1950. 
We need more of that type of compromise 
in overcoming the interregnum that we as 
the global ummah are currently wedged into. 
There are enough legal instruments in Islamic 
jurisprudence that can be utilized to uplift 
the ummah state of economy. However, for 
that to happen – all of us, whether Islamic 
banking practitioners, Shari’a scholars, Muftis, 
members of various State Fatwa Councils, the 
federal government, the state government and 
government institutions need to see the wider 
picture realistically and provide more practical 
parameters that are not only gradual in nature 
but also meet the overall objectives of maqasid 
al-Shari’a. This is notwithstanding the fact 
that it will take time before the approximately 
98% riba of the world will be eliminated. Until 
that time becomes a reality, the mixture of 
halal and haram income and the likes require 
a compromise today as opposed to endless 
Shari’a debates that in real life makes little 

difference to the economic conditions of the 
ummah. Because action speaks louder than 
words! 

There are several positive projects in Islam 
and clearly one of them is Islamic finance. This 
article seeks to remind critics of government 
and government agencies to give room or 
temporary indulgence when decisions have to 
be made for the greater good of the ummah 
even where riba is inevitably involved. The 
contemporary Shari’a scholars involved in 
Islamic banking and finance have taken this 
pragmatic approach by making a distinction 
between impermissible and disallowed. 
According to this distinction, a haram can 
be either impermissible and disallowed or 
impermissible and allowed. For example, 
charging of default penalty in loan contracts 
is haram – impermissible and disallowed. 
However, in the context of the contemporary 
practice of Islamic banking and finance, it is 
impermissible yet allowed. Impermissibility 
of the default penalty implies that the lender 
should not benefit from it (i.e., it should be 
given in charity), while allowance of it implies 
that the lender can still charge it to deter moral 
hazard problem on part of the borrowers. 

A similar approach must be adopted when 
referring to the financial and economic matters 
related with government and its various 
institutions. 

The views and opinions expressed in this 
article are those of the authors and do not 
necessarily reflect the official policy or position 
of Permodalan Nasional Berhad.
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Landscape in 
Malaysia

NAVIGATING THE 
NEW ISLAMIC 
FINANCE

INTRODUCTION
Islamic banking has emerged as an alternative 
and competitor to the commonly used 
conventional banking system. Since its 
establishment, the system has been slowly 
adapted into the existing banking system and 
has proven its effectiveness and sustainability. 
In fact, it is reported that Islamic banking sector 
grew 50% faster than the overall banking 
sector. In 2011, Islamic banking assets with 
commercial banks grew to US$1.3 trillion and 
achieved at US$2 trillion by the end of 2014. 
Islamic finance will grow with rapid pace in the 
year 2015, with Islamic banking dominating 
at 78%, sukuk at 16%, takaful at 1%, Islamic 
funds at 4% and Islamic microfinance with 1%. 
It is estimated that Islamic finance will be able 
to tip US$6.5 trillion by the year 2020 with 
the current growth rates. The recent World 
Islamic Banking Competitiveness Report 2014-
2015 estimates that Islamic banking assets in 

Malaysia, Qatar, Indonesia, Saudi Arabia, UAE 
and Turkey will reach US$1.8 trillion by 2019.

In line with the consistent growth globally, 
Islamic banking in Malaysia is also experiencing 
considerable growth and considered as one of 
the fast growing and leading countries in the 
sector. To date, Malaysia has 16 full-fledged 
Islamic banks, 12 takaful operators, five 
international Islamic banks and six development 
financial institutions offering Islamic financial 
services and products. With the additional 
players including foreign Islamic banks, the 
Islamic banking industry in Malaysia has 
shown significant progress with market share 
increased up to approximately 25% of the 
total banking system. Total Islamic financing 
continued to grow 16.6% and represented 
26.9% of total loans in the banking system with 
the household sector continuing to account 
for the bulk of Islamic financing at 65.9%. Not 
only that, 799 Shari’a-compliant securities were 

listed on Bursa Malaysia, representing 87.7% 
of the total listed securities, with a market 
capitalization of RM995.7 billion or 63.7% of 
the total market capitalization. The Islamic 
Finance Country (IFCI) has consistently ranked 
Malaysia as the most developed and well 
rounded Islamic finance market amongst the 
countries following a dual banking system. 

IFSA AND REGULATORY REFORM
The legal framework of Malaysia’s Islamic 
finance system has undergone a tremendous 
change with the enforcement of the Islamic 
Financial Services Act 2013 (IFSA). The IFSA 
grants the BNM with the necessary regulatory 
and supervisory oversight powers to fulfill 
its broad mandate within a more complex 
and interconnected environment including 
introducing more comprehensive consumer 
protection regime and providing clear 
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demarcation between conventional and Islamic 
finance. 

The current regulatory framework provides 
a clearer and more comprehensive set of 
provisions for IFIs. The BNM also has wide 
ranging powers to issue directives and 
guidelines, which are binding upon every 
director, officer or Shari’a committee member 
of the institution. To complement the IFSA, 
the BNM has issued Shari’a parameters to 
IFIs as guidance and reference to promote 
harmonization and standardization of Islamic 
finance practices. The Standards cover 
both Islamic banking and takaful industries. 
More importantly, Section 28(6) of the IFSA 
provides that a failure to comply with the 
standards issued is an offence under the Act 
and carries with a maximum penalty of eight 
years imprisonment or a fine of RM25 million or 
both. In other words, this provision potentially 
exposes board or directors, management, 
officers and even Shari’a committee members 
with heavy penalties including imprisonment. 
Therefore, IFIs are required to be more vigilant 
and diligent in carrying their business, failure in 
which may lead to potential jail terms and heavy 
fine to their personnel.

POST-IFSA: IS THERE ANY REAL 
IMPLICATION?
Law Revision

As a continuous effort to overcome 
impediments to efficient conduct of Islamic 
finance, the Law Harmonization Committee 
Report formulated several recommendations 
to resolve issues in Islamic finance. The 
Committee is also studying the legal 
implications on the implementation of Islamic 
Financial Services Act 2013. Process of 
harmonization here refers to the integration 
of the existing laws with the Shari’a principles 
for the purpose of strengthening further legal 
infrastructure on Islamic finance.

With the findings from several consultations 
and studies, the Committee proposed 
a few recommendations to improve the 
Islamic finance regulatory framework by 
providing legal certainty of Shari’a contracts 
enforcement, to be responsive and sensitive 
to implement legislative changes, to develop 
human capital through producing highly 
qualified legal talent and commercially 
experienced judiciary and finally to create a 
supportive and reputable dispute resolution 
environment for adjudication and dispute 
settlement at the national and international 
levels.

The Committee also introduced several 
new legal provisions in court such as rules 
on imposition of late payment charges on 
judgment debts, to allow better access to 
Islamic financing for consumers through 
recommended amendments to reserve land 
legislations at all states, to facilitate Islamic 
financing involving landed property through 
recognition of Islamic finance in the National 
Land Code 1965 and to amend the Companies 
Act 1965 in order to facilitate the effort to offer 
globally accepted Shari’a-compliant product 
structures for the Islamic money market. 

Investment Account

Year 2015 will be more interesting to witness 
the development of the industry, as the 30th 
June was the deadline for IFIs to clearly 
separate between the deposits account and 
investment account. With this statutory 
requirement, IFIs are expected to introduce a 
new structure of mudaraba investment, which 
reflect the actual characteristics of investment. 
Section 2 of the IFSA defines investment 
account as an account for the purposes of 
investment, including for the provision of 
finance, on terms that there is no express or 
implied obligation to repay the money in full and 
(a) with profits-sharing, or both the profits-or-
losses-sharing features (b) with or without any 
return. This provision not only classifies Islamic 
deposit as principal guaranteed and investment 
as non-principal guaranteed but also requires 
IFIs to facilitate proper priority of payments 
upon liquidation. The deposit insurance cover 

also will no longer relevant for investment-type 
of accounts.

The BNM has issued Transition Policy under 
Islamic Financial Services Act 2013 on 14th 
February 2014 for the purpose of flexibility and 
to grant more times to enhance its operational 
capacity to meet the requirement. This 
Transition Policy allowed IFIs to continue and 
accepting Islamic deposits on current account, 
deposit account, saving account or other similar 
accounts under any Shari’a contract including 
investment deposit products until 30th June 
2015. By 1st July 2015, all IFIs must separate 
all of their investment deposits products either 
into Islamic deposits or investments accounts.

The IFSA requirement on the separation of 
Islamic deposit and investment account is 
actually to allow the banks to customise their 
products according to the customers' profile 
and risk appetite. IFIs can now offer higher 
returns to any investors for their investment 
account. To facilitate this transition period, 
the Malaysian government backed the 
Investment Account Platform with an initial 
start-up fund for RM150 million. Lembaga 
Tabung Haji also allocated RM200 million for 
the establishment of the Shari’a compliant 
Restricted Investment Account. By looking at 
the current development, Bank Islam Malaysia 
Berhad is the first IFI that introduced new 
investment account products namely Waheed 
Investment Account, Special Investment 
Account and Al Awfar Account products. These 
investment account products are structured 
under the principles of mudaraba and wakala. It 



28

is expected that more IFIs will introduce their 
new investment account products this year. 

Takaful Business

In term of the takaful funds, the IFSA makes it 
mandatory for the takaful operator to clearly 
segregate the takaful participants’ funds and 
the shareholders’ funds. The nature of Shari’a 
contracts embedded in the takaful business 
model will be clearly accounted through this 
requirement. Another significant requirement 
refers to single licensed takaful business. The 
IFSA requires takaful operator to separate 
its family business with general takaful 
business within five years grace period. Takaful 
operators are given five years to split their 
family business and general takaful business 
into separate entities. 

The new requirements imposed on takaful 
operators are expected to enable the takaful 
sector to operate in a solid and specialised 
business model that would lead to promoting 
takaful industry growth. Despite this positive 
expectation, it is observed that these 
requirements may create difficulties to the 
takaful operators if there are no proper 
measures to overcome them. The effects 
include the demand for separate management, 
chief executive officers for both the family and 
general takaful companies as well as possibility 
for the need to establish separate Shari’a 
committees. We also can witness the challenges 
faced by the takaful industry in Malaysia as a 
result of these statutory requirements. Takaful 
sector is now experiencing some difficulties 
particularly in retaining their existing talents 
including issues of staff pinching and unnatural 
hikes in salary and remuneration. 

Shari’a Non-compliance Report

The IFSA puts strict conditions on IFIs in term 
of statutory reporting. To complement the 
IFSA requirement, the BNM has issued Shari’a 
non-compliance reporting guidelines. IFIs are 
required to immediately notify the BNM and its 
Shari’a committee of any non-Shari’a compliant 
activities and immediately cease from carrying 
on such business, affair or activity. The IFIs 
are required, within 30 days, to submit to the 
regulator a plan on the rectification of the non-
compliance as provided in Section 28(3)(c).

The BNM utilises an integrated system known 
as the Operational Risk Integrated Online 
Network (ORION) for guidance on treatment 
of Shari’a non-compliant items. ORION is 
the BNM regulatory reporting system and 
processes. This system enables efficient 
reporting and supervision. Through this system, 

the BNM can easily monitor and supervise 
any Shari’a non-compliance cases in IFIs. It is 
reported that since its effective date, the BNM 
received more than 100 submissions from IFIs 
for Shari’a non-compliance reporting and less 
than 21% are actual Shari’a non-compliance. 
The amount of actual loss due to this non-
compliance is also significant. Generally, any 
money due to the Shari’a non-compliance 
sources will be channelled to charity or 
returned to the rightful customers. This is 
the framework for the treatment of Shari’a 
non-compliance income as part of purification 
processes for any IFIs in Malaysia. The nature 
of non-compliance factors refers to operational 
issues, inadequacy of documentation and 
internal procedure. 

Shari’a Research and Scholars Activism

The International Shari’a Research Academy for 
Islamic Finance (ISRA) and various institutions 
of higher learning have been at the forefront 
in improving the Shari’a governance related 
matters including research and development. A 

number of external bodies on an international 
level acknowledge the ISRA as the top 
contributor of Shari’a research. The overall 
performance of Shari’a research in Malaysia 
is also commendable. Malaysia scored 211 
points representing 31% of the total research 
papers on Islamic finance in the world far ahead 
of any jurisdictions that offer Islamic financial 
products and services.

The establishment of the Association of 
Shari’a Advisors initiated by Shari’a scholars 
themselves further stimulates the degree 
of professionalism and talent development 
in Islamic finance. With 159 qualified Shari’a 
scholars in Islamic finance in Malaysia (13% 
female, 13% non-Malaysian and 12% non-
Shari’a background scholars) Malaysia is ready 

to offer its Shari’a talent and meet the demand 
of the industry. The level of awareness in the 
grass roots on Islamic finance is also increasing 
whereby Shari’a scholars are now actively 
engaging the communities and civil society 
entities. To complement this, the mass media 
also have been very supportive by producing 
and publishing news, documentaries, talk 
shows and information on Islamic finance 
even during prime time hours. Besides, the 
BNM also makes it compulsory for all Shari’a 
committee members to attend the Shari’a 
Leaders Education programme, a specialized 
and tailored module for Shari’a committee 
members, organized by the ICLIF Leadership 
and Governance Centre.

Another interesting development of Shari’a 
governance in Malaysia refers to professional 
indemnity Islamic insurance or takaful for 
Shari’a committee or Shari’a advisory council 
members. As the only legislation of its kind 
in the world at this point of time, the IFSA 
makes Shari’a scholars legally accountable 
and liable for their duties as any Shari’a 

committee members may be jailed for up to 
eight years or fined up to RM25 million, which 
is equivalent of approximately US$7.6 million, if 
they fail to comply with the IFSA. This serious 
legal implication triggers the need of having 
professional indemnity Islamic insurance for 
Shari’a scholars as in the case of advocate and 
solicitor or medical practitioners. 

Challenges Ahead

Despite positive development on Islamic 
finance landscape in Malaysia, there are some 
valid concerns over its implementation and 
practices. Vigorous and numerous Shari’a 
compliance requirements will increase the 
cost of business and finally will affect the 
level of efficiency. Since precautions and 

   As the only legislation of its kind in the world 
at this point of time, the IFSA makes Shari’a scholars 
legally accountable and liable for their duties as any 
Shari’a committee members may be jailed for up to 
eight years or fined up to RM25 million, which is 
equivalent of approximately US$7.6 million, if they 
fail to comply with the IFSA.
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due diligence have to be exercised to 
prevent the commission of the offence, 
any measures to mitigate this legal risk 
will cost additional expenses. Heavy 
regulated business environment may 
negate innovation and influence the 
market behaviour and the players will opt 
for products of lesser constrains. 

Another legitimate concern to the 
recent Islamic finance practices in 
Malaysia refers the trend of Islamic 
deposit account. All contracts under 
wakala and mudaraba are deemed 
as investment account products and 
hence require additional treatment 
related with documentation, operation 
and system. Contrary to the ideal 
aspiration of promoting true nature 
of investment as stipulated under the 
IFSA, most IFIs are now migrating the 
existing mudaraba deposits into Islamic 
deposit accounts rather than converting 
into mudaraba investment accounts. 
Majority of mudaraba term deposit 
accounts in the market are converted into 
deposit accounts based on the Shari’a 
concept of tawarruq. As a result, Islamic 
finance practices in Malaysia remain 
to concentrate on debt-based deposit 
account products and consistently 
neglect the investment account products 
both from asset and liabilities sides. In 
fact, the economic role of tawarruq does 
not offer any real difference with the 
conventional deposit.

With the rapid and speedy technological 
globalization, digital banking poses 
another great challenge to Islamic finance 
in Malaysia. Since the new generation 
especially young customers are digitally 
sophisticated, Islamic finance players 
in Malaysia must be ready to evolve 
towards technology-based banking. In 
order to remain competitive, IFIs must 
not only able to offer service-driven and 
value-propositions products and services 
but also to tender efficient digital banking 
system that comply with the Shari’a 
principles in order to meet the customers’ 
expectation.

CONCLUDING REMARKS
Malaysia, as one the Islamic finance 
leaders in the world, has pro actively 
and consistently facilitated the 
implementation of Islamic finance 

through integrated and comprehensive 
means and initiatives. These formulae 
seem working well as we can clearly 
witness considerable development in 
term of growth in market share, and 
banking assets, including the increase 
of domestic and global players. Not 
only that Malaysia is also leading the 
global Islamic finance community in 
various aspects and these include Shari’a 
research, quantitative development, 
governance and regulatory framework. 
Despite all of these, there are some valid 
and legitimate concerns on the current 
practices and trends of Islamic finance 
in Malaysia. Years ahead will evidence 
another true potential of Islamic finance 
in Malaysia whereby it can significantly 
contribute not only to stimulate human 
capital initiatives, generates more 
opportunities, to achieve its target of 
40% of the country’s total banking sector 
assets by 2020 but more importantly to 
link Islamic finance with the real economic 
development within its own way. 

   Islamic finance practices in Malaysia 
remain to concentrate on debt-based deposit 
account products and consistently neglect the 
investment account products both from asset 
and liabilities sides. In fact, the economic role of 
tawarruq does not offer any real difference with 
the conventional deposit.
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Dr. Zubir Harun is a champion of financial inclusion, and his organization – Amanah 
Ikhtiar Malaysia (AIM) – is one of the most active players in women empowerment in 

Malaysia. Winner of two GIFAs in 2013 and 2014 as Best Islamic Microfinance Institution, 
AIM is globally recognized as a national financial inclusion programme in Malaysia. The 

success story of AIM is covered by a number of studies and case studies, most notably 
by a case produced by Asian Institute of Finance, Malaysia. In this interview, we get 

perspectives on financial inclusion from Dr. Zubir Harun who has been in the helm of the 
leadership in the organization.  

Chairman, Amanah Ikhtiar Malaysia
DR. ZUBIR HARUN
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Please tell us about Amanah Ikhtiar 
Malaysia (AIM), what it is, what it 
aims for and what are the different 
segments within it.

Amanah Ikhtiar Malaysia (AIM) was 
established on 17 September 1987 by a Deed 
of Agreement and incorporated under the 
Trustees (Incorporation) Act 1952 (Revised 
1981) (Act 258). It was a direct outcome from a 
series of successes through a research project 
known as the ‘Initiative Project’, conducted by 
the Centre for Policy Research, Universiti Sains 
Malaysia from 1986 to 1987 by Prof. David S. 
Gibbons and Prof. Sukor Kasim. AIM became 
the first microfinance institution in Malaysia 
and the largest Grameen Bank replication 
outside of Bangladesh. 

AIM’s main objective is to reduce the poverty 
rate in Malaysia by providing financing to 
poor households to enable them to undertake 
viable economic activities to upgrade incomes. 
The schemes offered can be simplified into 
three categories: economic, non-economic 
and recovery. Each category has different 
maximum loan amounts and repayment 
durations. In principle, the loans are for legal 
business activities, including small businesses, 
agriculture, manufacturing, animal husbandry, 
fisheries and services. To date, AIM offers 
7 types of Islamic financing to its borrowers 
called Sahabat. 

AIM also emphasizes borrowers’ wellbeing 
in coping with hardship, for example, death, 
accidents, chronic disease, destruction of 
property or project due to fire and natural 
disasters, among others. The Welfare and 
Wellbeing Fund was established towards this 
end in recognition of such potential disasters. 
A small fee is collected from each member, for 
the use of members and their families who find 
themselves in such situations. 

Amanah Ikhtiar Malaysia has 
emerged as a very successful 
financial inclusion and economic 
empowerment programme for 
the least privileged segments of 
Malaysian society. It would be 
instructive for our global readership 
to learn about some of the success 
stories that AIM has been part of.

The success achieved thus far by AIM is 
primarily due to its microfinance concept, 
whereby the loans provided are without 
collateral, guarantor and/or legal action taken 
against borrowers in recovering unpaid or bad 

loans. Such an approach is highly appealing 
and, over the years, has easily attracted new 
borrowers to AIM. As of June 2015, 366,631 
families all over Malaysia have benefited from 
AIM. About 70 per cent borrowers are aged 
between 20 and 50 years old. Collectively, 
AIM has disbursed over MYR13 billion 
while maintaining a Portfolio at Risk (PAR) 
percentage of 1.10, resulting in a repayment 
rate of 98.9 per cent. 

The close collaboration and warm relationship 
between AIM and the Malaysian government 
is another success story I am most proud of. 
Not many global microfinance institutions 
are as fortunate as AIM in receiving funds 
from the government. The funds provided 
are used not only to finance the borrowers’ 
economic activities, but also to enhance their 
skills and knowledge in the form of training to 

better equip them in handling their business 
and projects effectively. This cooperation has 
benefited the poor tremendously as per the 
findings gathered by Universiti Utara Malaysia 
(2008), which showed that the average 
household income of AIM borrowers, before 
and after joining AIM, had increased four times. 
The same study also showed that about 10 per 
cent of AIM borrowers are now categorized as 
high-income.

Our people are our greatest asset – we say it 
often and with good reason. It is only with the 
determination and dedication of our people 
that we can serve our clients, generate long-
term value for our shareholders and contribute 
to the broader public. AIM’s success is 
supported by a work force of more than 2,200 
dedicated employees, operating throughout 
Malaysia, in urban and rural settings. Through 
close mentoring and supervision, all employees 
are required to understand, practice and place 

a high level of priority into several aspects of 
their operations, namely:

a. Operating Efficiency (OE)

b. Financial Self-Sufficiency (FSS) 

c. Operating Self-Sufficiency (OSS) 

The emphasis on the above three aspects is due 
to the fact that microfinance is a high-touch, 
high-cost business. As a business model, its 
greatest challenge is to lower operating costs 
in order to reduce service costs borne by 
borrowers. An analysis of the cost structure of 
profitable microfinance institutions reporting 
to the Microfinance Information Exchange, Inc. 
(MIX) confirms this assertion. By undertaking 
and placing the above operational approach, 
AIM employees have internalized the following: 
(a) to measure the extent to which operating 

profits cover AIM’s costs; and (b) to assess 
how far AIM has come in covering operating 
expenses with operating income.

Through continuous practice and consistent 
implementation of such operating strategies, 
AIM has managed to achieve outstanding 
income surplus. Part of this surplus is used as 
repayment to the Malaysian government; the 
rest is injected as new capital for borrowers.

In a recent case written on AIM 
by Asian Institute of Finance, your 
leadership role is highlighted. We 
believe that a number of leaders in 
the microfinance sector would like 
to learn about your leadership style. 
In your opinion, what makes a leader 
a really influential change maker 
within an organization?
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  The close collaboration and warm 
relationship between AIM and the Malaysian 
government is another success story I am most 
proud of. Not many global microfinance institutions 
are as fortunate as AIM in receiving funds from the 
government. The funds provided are used not only to 
finance the borrowers’ economic activities, but also 
to enhance their skills and knowledge...
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A change-making leader must keep on 
reinventing himself to stay successful and 
relevant. One must be very clear about 
one’s purpose and play dominant roles as a 
motivator, a coach and a strategist. Leadership 
is not just about ability. It is a combination 
of several fundamental elements such as 
knowledge, foresight, courage, determination, 
professionalism, smart thinking, strategic 
experiences and a sense of reality. This is what 
makes an influential leader stand out from the 
pack.

When I was appointed to lead AIM in 2013, I 
understood as with any new assignment that 
I would have challenges to overcome before 
I could show a distinguished change. AIM is 
significantly different to what it was when it 
began over 25 years ago. A transformation 
plan was required to further strengthen 
the organization in terms of operations and 
services, in hand with national and global 
developments.

I set out to improve upon the vision and mission 
statement of the organization. At the start 
of my leadership, I began driving home the 
importance of a shared, collective vision and 
mission statement that provided clarity to AIM 
as a whole. This was to establish where AIM 
was heading and to provide a smooth process in 
achieving said vision and mission statement.

The strategy used to guide the way also 
needed a revamp. When something within an 
organization or team isn't working, chances 
are there are inconsistencies. Once exposed, 

actions are put into place to align the internal 
elements that contribute to shared goals and 
values. In this respect, I prefer a two-way 
communication participation where both 
management and staff work together to iron 
things out. AIM staff are highly encouraged to 
give ideas and to provide solutions; since they 
are out on the field, I trust them to understand 
clients’ needs better than anyone else. These 
ideas, solutions and issues are presented to 
top management, and once reviewed, we come 
together with the best practice to be applied to 

each unique situation. Hence both bottom-top 
and top-bottom management take place. I find 
this allows for a cohesive and coherent work 
strategy that has only given best returns so far. 

The changes in the global economy, especially 
regarding microfinance, have led leaders to 
consider dynamic organizational structures 
as opposed to static structures. Here at AIM, 
we have adapted along with this development 
by restructuring regional management levels. 
Previously, a region would cover a wide 
territory that included up to 16 branches under 
one roof. Now, there are smaller territories in a 
particular region, with between 5 to 8 branches 
only. This has resulted positively in a more 
effective monitoring and supervisory process, 
and closer staff engagement.

The system within AIM has also changed along 
with technological advancements. I take pride 
in being able to have introduced a cleaner 
collection system by which we have gradually 
moved from cash to cashless payments via 
e-pay facilities. This is still ongoing and is in 
continuous review within our organization, 
in line with new electronic payment methods 
made available in the industry, as we always 
look for new ways to better serve clients’ 
needs. Again, this goes hand in hand with the 
level of borrowers AIM attracts: they are 
becoming more technically savvy and adaptable 
to changes. The use of electronic channels has 
enhanced communications and collections 
which can only mean a more streamlined and 
efficient process overall. There is also the 
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added benefit of risk minimization in collection 
processes. 

A more holistic and structured ecosystem 
for AIM is inevitable for us to stay relevant 
as economic trends change. A change in the 
mindset and work culture of staff is vital to 
AIM’s transformation plan. This is understood 
by all AIM employees, as without their full 
support and cooperation, all plans remain 
a dream. In my many field visits to AIM 
branches nationwide, I ask for AIM staff to 
apply and utilize the revised vision and mission 
statements in their work in order to provide the 
best to clients. 

I have always subscribed to this simple 
philosophy: everything I do – my goal is to 
do the best. To this end, I focus on operating 
fundamentals and on people-coaching, 
mentoring and developing the teams around me 
to inspire them to give their best performance.

In a nutshell, my guiding principles to be an 
effective and influential leader include: 

a. Establishing clear vision and missions as to 
where the organization is heading;

b. Accepting responsibility for my actions and 
be accountable for them; 

c. Always staying and thinking positive; 

d. Trusting the management team and 
empowering them in organizational 
management;

e. Always upholding the principle of what 
is right, not who is right, in a conflict 
situation; 

f. Communicating expectations clearly and 
setting realistic time-frames; 

  I have always subscribed to 
this simple philosophy: everything I 
do – my goal is to do the best. To this 
end, I focus on operating fundamentals 
and on people-coaching, mentoring 
and developing the teams around me to 
inspire them to give their best 
performance.
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   Winning two GIFAs in a row gives us a sense of fulfilment of what 
we have done and achieved in the past. More hard work needs to be done. 
We cannot be resting on our laurels. Any way we look at it, our noble journey 
to assist poor households to exit poverty is still ahead of us. The trials and 
tribulations that we have experienced for the last 27 years is small compared to 
what lies ahead. The poverty landscape has changed significantly. We have to 
look at different strategies and think out of the box in extending our efforts and 
initiatives to help the needy and be with them. We must ensure that our focus 
is not distracted and all our efforts stay on course. 
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g. Listening attentively to comments and 
feedback with the intention to understand; 

h. Cultivating a corporate culture of 
professionalism and ethics among 
employees of all levels;

i. Learning from competitors and never 
underestimating their potential; and

j. Inculcating passion for learning and 
development.

How is AIM different from other 
microfinance programmes around 
the world, particularly the likes of 
Grameen Bank of Bangladesh?

For the most part, AIM receives funding from 
the Malaysian government in the form of 
soft loans. AIM acts as a distribution channel 
to implement the government’s efforts in 
getting the poor to participate in economic 
activities that will enable them to increase 
income levels and socio-economic status. The 
microfinance products on offer range from 
economic financing, educational financing 
and multipurpose financing. These products 
are offered for different purposes to suit the 
borrowers’ needs. All are Shari’a compliant, 
and we charge a 10 per cent management fee, 
which is actually the lowest rate available in the 
world.

We have also established the Welfare and 
Wellbeing Fund, a compulsory security that 
serves borrowers in terms of savings and is 
understood by all borrowers. 

An initiative that sets us apart from Grameen 
Bank is our Economic Development service 
which offers entrepreneurship training and 
business development programmes, in line 
with national government initiatives to develop 
entrepreneurs from poor households and exit 
poverty. Borrowers are given the appropriate 
skills and knowledge they need to succeed and 
sustain their economic activities.

Moving forward, AIM is also being proactive 
in catering for second generation borrowers 
(Gen Y) by developing a specific microfinance 
scheme called i-Bisnes with funding up to 
MYR5,000. On top of this, we offer consultant 
services for existing businesses that are in 
the process of becoming bigger and more 
established.

AIM has received ‘Best Islamic 
Microfinance Institution Award’ in 
2013 and 2014 from Global Islamic 
Finance Awards. What does that 
mean to you and your organization?

I am greatly humbled and honored to receive 
the ‘Best Islamic Microfinance Institution 
Award’ on behalf of AIM for the last two 
consecutive years. I am sincerely grateful 
to Allah for his generous blessings with this 
recognition and would also like to offer my 
appreciation to the Selection Committee of 
GIFA for choosing AIM as the recipient in 2013 
and 2014.

This award, together with others that we have 
won, is the result of the hard work of everyone 

at AIM. It constitutes a continuous team effort. 
The staff work in the spirit of ‘together, we can 
succeed and go further’, and they complement 
each other in carrying their responsibilities. 

Winning the award, not one but two years in 
a row, gives us a sense of fulfilment of what 
we have done and achieved in the past. More 
hard work needs to be done. We cannot be 
resting on our laurels. Any way we look at it, 
our noble journey to assist poor households to 
exit poverty is still ahead of us. The trials and 
tribulations that we have experienced for the 
last 27 years is small compared to what lies 
ahead. The poverty landscape has changed 
significantly. We have to look at different 
strategies and think out of the box in extending 
our efforts and initiatives to help the needy 
and be with them. We must ensure that our 
focus is not distracted and all our efforts stay 
on course. 

I am thankful to Allah for making me one of 
those who strongly uphold and prescribe to 
the principle that helping the poor is an act of 
worship; and we are the chosen ones entrusted 
with this noble responsibility.

Please share with our readers your 
collaboration with the Accounting 
Research Institute of University 
Teknologi MARA. What are the aims 
and what have you achieved so far?

The Accounting Research Institute is an 
academic research institute known for its focus 
on specific niche research areas, such as Islamic 
Finance & Muamalat, Forensic Accounting, and 
Islamic Financial Criminology. Their aspirations 
are to explore new models, new tools, new 
products and new methodologies that could 
support the prosperity of the Malaysian Islamic 
finance industry.

From our perspective, ARI’s expertise 
(in exploring new products and new 
methodologies) is in line with AIM’s 
transformation agenda, vision and mission. 
This collaboration will create value in terms of 
relationships and knowledge transfer, which 
includes intellectual discourse and policy 
debate. This will definitely put AIM in a good 
position to improve its internal research quality 
to better equip AIM in the decision-making 
process for addressing real issues.

AIM will also be able to increase the quality 
of its internal research team to engage and 
tackle burning issues arising from clients’ and 
stakeholders’ real needs.

AIM is an award-winning microfinance and 
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economic empowerment programme. Do you 
have any plans to replicate the model outside 
Malaysia?

In a recent dialogue session with the Secretary-
General of the Organization of Islamic 
Cooperation (OIC), Mr. Iyad Ameen Madani, 
chaired by the former Malaysian Deputy 
Minister of Finance (II), Datuk Ahmad Maslan, 
I have expressed our intention and willingness 
to collaborate with other organisations outside 
Malaysia, be it at regional or global level, as we 
have the expertise and experience to do this. 

As a matter of fact, in the past, we have 
assigned and positioned our staff for a duration 
up to three years in South Africa and Timor 
Leste. During their stay there, they were 
involved in the setting up of microfinance 
institutions as well as providing staff training. In 
Indonesia, our involvement was more towards 
training and development to a number of 
microfinance institutions.

We have also received many delegates from 
the Philippines, Indonesia, Thailand, India, 
Ghana and other African countries to study and 
understand our business model and operations. 
I believe many, if not all, have returned to their 
own microcredit financial environment and 
replicated our model with much success. 

Yes, we are open and willing to work together 
to share our experiences and expertise with 
interested parties. The collaboration can be 
done at different scales, depending on its 
scopes and needs.

There are numerous organizations 
worldwide, which are involved in 
poverty alleviation, especially the 
likes of Islamic Relief Worldwide. 
Would you consider cooperating 
with them on a global level or at least 
in Malaysia?

I welcome such initiatives to explore any efforts 
in forming cooperation, collaboration and 
partnership with organizations that have the 
same passion and focus in alleviating poverty. I 
believe this should be the way forward in an era 
that is full of uncertainties, especially affecting 
the unfortunate and underprivileged in the 
society. The platform for such cooperation 
can start at a smaller scale and if it is proven 
in creating values and mutual benefits for the 
parties involved, it can be developed to include 
wider areas of interest.

What are your thoughts on the 
current developments in Islamic 

banking and finance, both in 
Malaysia and globally? Why Islamic 
microfinance remains as one of the 
least developed areas in IBF?

The growth of Islamic banking and finance (IBF) 
in Malaysia is on an upward trend annually. 
The recently released Islamic Finance Country 
Index shows that Malaysia stands at number 
two behind Iran for four consecutive years. 
As part of the strategies to sustain balanced 
economic growth, Malaysia has developed IBF 

as one of the sectors that not only adds value 
to the economy, but offers an alternative to 
businesses and the public. 

The future and continued progress of IBF in 
Malaysia would very much depend on industry 
resourcefulness to build and to maintain an 
innovative, competitive and inclusive Islamic 
financial industry. Empirical evidence shows 
the importance of an enabling environment for 
IBF to flourish, with tax incentives, business-
friendly policies and initiatives, as well as 
an appropriate and robust regulatory and 
supervisory framework. These ingredients 
enable Islamic banking assets to consistently 
record double-digit annual growth rates since 
the year 2000 and now represents 25 per cent 
of domestic banking assets. 

However, it is a different scenario for 
microfinance. According to the statistics 
released by the Islamic Microfinance Network 
website, as of 2013, there are more than 
300 Islamic microfinance institutions in 32 
countries; but they make up less than 1 per 
cent of the global microfinance outreach. 
This is a stark contrast to the report by Prof 
Humayon Dar that ‘almost 50% of the clients of 
microfinance live in Muslim countries and the 
demand for Islamic microfinance is very strong,’ 
making Islamic microfinance a huge potential 
growth area. 

A survey conducted by Group to Assist 
the Poor (CGAP) associated three main 
obstacles to the expansion viability of Islamic 
microfinance:

INSPIRATIONS
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1. Better understanding of the demand for 
Islamic microfinance products is required, 
in terms of what products will be used and 
how best to offer them to Muslim clients. 
The survey noted the existence of a gap 
between what microfinance clients say 
they need and what they actually use. In 
relation to this, a study also highlights that 
Islamic microfinance lacks cash-financing 
products and, consequently, drives 
potential clients to conventional providers. 
Islamic microfinance providers must, 
therefore, look for ways to offer cash-
based products. Although musharaka and 
mudaraba offer the financial equivalent 
of cash-based products, pricing and 
managing the risks associated with them 
in a sustainable and profitable manner 
remains a challenge. 

2. Most microfinance institutions are 
only able to offer a limited range of 
products and lack evidence on how to 
adapt traditional Islamic finance models 
for different scales and client base. A 
thorough understanding in terms of 
developing and implementing viable Islamic 
microfinance business models is needed. 
Equally important, the target clientele has 
to believe the product is Shari’a compliant. 

3. There is a need to create a stronger market 
infrastructure to assess performance on 
how different products are faring and 
what impact it has on clients. With sound 
infrastructure – not only for generating 
data but also for knowledge-sharing 
and capacity-building – microfinance 
institutions can scale up pilot programmes 
and reach out to new groups.

However, we can take pride as overall the 
Islamic microfinance sector is operating 
effectively, with a nearly four-fold increase in 
clients since 2007. With a better understanding 
of both the people and the numbers at the 
heart of Islamic microfinance, we can truly 
expand financial inclusion to religious Muslims 
at the base of the pyramid.

We heard that AIM had plans to 
develop a Microfinance Academy. Is 
it still on cards?

AIM is a firm believer in human capital 
development. We have our own training 
center to cater for employees’ learning and 
development needs. Every year, we put aside 
a budget in the excess of MYR1 million for this 
purpose. Additionally, we are also entrusted 
by the government (via grant provision) to 

conduct entrepreneurship programmes for our 
borrowers.

The planning stage for setting up a 
Microfinance Academy actually started in 
2013. In fact, we have already identified its 
name and have renovated part of our office 
for this purpose. Discussions were also held 
with the International Centre for Education 
in Islamic Finance (INCEIF) to collaborate 
in module design for students. However, at 
the moment we have had to defer and put 
implementation on hold as we feel that we need 
to improve further in developing and acquiring 
the required expertise and be on a strong 
financial footing.

Please share with the readers a 
typical day of Dr. Zubir Harun, how it 
starts and what are must on the to-
do list on a daily basis.

6.00 a.m.: Whenever I am not on duty away 
from home, my family and I will perform Subuh 
(morning) prayers together before we start our 
daily routines.

8:30 a.m.: My driver and I head to my office 
in Kuala Lumpur, located about 65 km away. 
The journey takes about an hour. I take 
this opportunity to read and reply to all my 
messages. As AIM operates from 137 branches 
throughout Malaysia, I have created several 
separate groups via WhatsApp to discuss, 
deliberate, advise and exchange viewpoints on 
any matters regarding the organisation. 

Before I start in the office, I take the time to 
meet up with several borrowers located in the 

viccinity of Klang Valley. I visit the borrowers 
centres, attend their weekly meetings and 
listen to any issues that they might have that 
require resolution and action. 

11:00 a.m.: I begin my routine engagements 
with the Finance and Accounts, Operations 
and Human Resource management teams 
with regard to operation efficiencies and 
effectiveness that include cost management, 
resources of funding and disbursement, 
identifying and managing risks, issues and 
concerns from borrowers and other matters of 
importance. 

This usually takes up the rest of the day (up to 
7.00 p.m.)

7.30 p.m.: Congregational Maghrib prayers 
with the management teams.

8.30 p.m.: Head home once everything on my 
daily agenda has been completed.

Saturdays and Sundays

My Saturdays and Sundays are normally 
filled with programmes involving borrowers, 
organized by AIM’s regional and branch 
offices nationwide. These programmes include 
delivering of financial aids to those affected by 
floods, fires and other calamities, officiating 
entrepreneurship clubs, and visiting projects 
to gauge progress and improvement of living 
standards.

INSPIRATIONS





Islamic Finance in Europe
CHALLENGES AND 
OPPORTUNITIES

40

The recent global financial crisis 
(GFC) has led to redefining 
of financial sector and to the 
possibilities of building new 
economic models.  Some economists 
and other experts have even called 
for revamping the whole global 
economic system based on a new 
worldview. 

Noor Odeh
Independent Islamic Finance Expert

ISFIRE 
REPORT



41

ISLAMIC FINANCE REVIEW  |  WWW.ISFIRE.NET
ISFIRE 
REPORT

The recent global financial crisis (GFC) has 
led to redefining of financial sector and to the 
possibilities of building new economic models. 
Some economists and other experts have even 
called for revamping the whole global economic 
system based on a new worldview. 

Economies that incorporated some of the 
Islamic ethical standards showed more 
resilience and stability during the crisis. This 
has led to the emergence of newly independent 
countries examining Islamic economic models 
and hence appearing on the global Islamic 
finance map. It is indeed right when the 
Secretary General of IFSB called Islamic finance 
the “disruptive model”.

In Europe, the Islamic finance sector although 
small in size has promising potentials to gain 
traction. Islamic finance progressed gradually 
in Europe since its initiation in 1980s. However, 
the momentum has picked up post-GFC as 
witnessed by the debut sovereign issuances 
by two European countries last year and the 
expanding bilateral ties between European 
countries and Islamic finance hubs such as the 
GCC and South East Asia. 

Islamic banking and Islamic funds sectors have 
made significant progress in Europe. Islamic 
funds have been gaining greater importance, 
and several European financial centres have 
taken a number of steps to facilitate the 
sector. Islamic funds domiciled in European 
jurisdictions cumulatively holding US$14.4 
billion in assets as end of 2014, and accounts 
for 20% of the Shari’a-compliant assets under 
management of Islamic funds worldwide. 

The development of Islamic finance has been 
beneficial for multiple stakeholders, both 
within and outside of the region. The offering 
of Islamic banking products and services in 
Europe has made it possible for the Muslim 
population to resort to Shari’a compliant 
financial services. 

However, non-Muslims have also come to 
appreciate the virtues of Islamic finance and its 
impact on financial stability, financial inclusion 
and income inequality. This has lead to the 
increasing interest in converging Islamic finance 
with ethical finance.

OPPORTUNITIES FOR EUROPE & 
EXPANSION OF ISLAMIC FINANCE
The presence of Islamic finance is beginning to 
be felt globally. In Europe, it is still early stages, 
however, there are a number of factors that will 
support its development further.

The increased political will in a number of 
countries across the European continent have 
lead to the introduction of incentives and 
measures to encourage the development of 
the Islamic finance industry. This also has led 
regulators and private sector organisations in 
the EU to cooperate with other countries such 
as the OIC to further explore Islamic financial 
business opportunities. 

In the wake of the European financial 
crisis, Europe is increasing the emphasis on 
alternative finance solutions and looking for 
alternative pool of liquid funds.

Even though the size of the Muslim population 
within European jurisdictions is increasing 
significantly; Islamic financial products appeal 
to non-Muslims as well. 

The development of an Islamic financial 
industry within Europe will be beneficial for 
all players in the industry. In this respect, the 
following considerations are relevant.

Economic Inclusivity

Large segments of the Muslim population are 
underserved by conventional finance; only 
24 percent of adults have a bank account and 
7 percent have access to formal financing, 
compared with 44 percent and 9 percent, 
respectively, for non-Muslim populations (IMF).

In Europe, conventional financial institutions 
are increasingly realizing the value of Islamic 
financing techniques and are starting to 
incorporate these into their existing financing 
practices or opening up separate Islamic 
windows.

   The world’s 
population is expected to 
grow by 35% in the next 
decades; the number of 
Muslims is expected to 
increase by 73%; from 
1.6 billion in 2010 to 2.8 
billion in 2050.

In Europe, the Muslim 
population is projected 
to exceed 58 million 
by 2030.  The Muslim 
share of the population 
was 6% of the region’s 
inhabitants in 2010.  
By 2030, Muslims are 
projected to make up 8% 
of Europe’s population. 

Source: The Future of World Religions: Population Growth Projections. 2010-2050 - PEW Research Center

ISLAM GROWING FASTER
Muslims are the only major religious group projected to increase faster than the world's population as a whole.

Muslims

Christians

Hindus

Jews

Folk Religions

Unaffiliated

Other Religions

Buddhists -0.3

73%

35%

34%

16%

11%

9%

6%

Estimated change in population size, 2010-2050
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Many Islamic banks are in operation such as 
Germany, Denmark, France, Luxembourg, 
Switzerland and the United Kingdom. 
Furthermore, a number of large European 
banks are operating Islamic banking windows 
to take advantage of the fast growing Islamic 
banking sector.

Further developing Islamic banking in 
developed countries particularly in some parts 
of Europe will positively impact the global 
Islamic financial services industry. This is due 
to the well-established regulatory framework; 
more advanced human capital and better risk 
management practices.

Additionally, Islamic banks are better at 
financing SMEs and start-ups, therefore 
contributing to more inclusive growth. 

Liquidity 

It has been estimated that the EU’s 
infrastructure investment needs to meet the 
Europe 2020 objectives could reach as much 
as EUR2 trillion in transport, energy and 
information technology sectors (European 
Investment Bank). In order to maintain the 
region’s competitive position globally and to 
meet the future demand for infrastructure, 
European states are actively looking for 
alternative funding sources. Increasingly, 
the focus is shifting toward public private 
partnerships (PPPs) and institutional investor 
driven fundraising. Sukuk have shown their 
value in the area of infrastructure finance in 
supporting investment and economic growth.

Europe’s first sovereign sukuk issued was 
the German Saxony-Anhalt back in 2004. 
The following years there were successive 
corporate sukuk issuances.

In 2014, the UK and Luxembourg entered the 
Islamic capital market with highly anticipated 
debut sovereign sukuk issuances. Despite 
the slow progress of evolution of sovereign 
sukuk market in Europe, there are two things 
that show healthy growth. One, the rise of 
some European stock exchanges as key listing 
exchanges for sukuk such as the Irish Stock 
Exchange (ISE) and the London Stock Exchange 
(LSE). Global sukuk issuers choose to list their 
sukuk on these stock exchanges due to their 
efficient and transparent listing processes and 
attractive trading liquidity profiles.

Population estimates are rounded to thousands. Percentages are calculated from unrounded numbers 
Source: PEW Research Center

COUNTRIES WITH THE LARGEST PROJECTED PERCENTAGES
Increase in Number of Muslims, 2010-2030

COUNTRIES
Estimated Muslim 

Population
2010

Estimated Muslim 
Population

2030

Projected Percentage 
Increase

2010-2030
Ireland 43,000 125,000 187.7%

Finland 42,000 105,000 148.9%

Norway 144,000 359,000 148.7%

Sweden 451,000 993,000 120.0%

Italy 1,583,000 3,199,000 102.1%

United Kingdom 2,869,000 5,567,000 94.0%

Spain 1,021,000 1,859,000 82.1%

Belgium 638,000 1,149,000 80.1%

Austria 475,000 799,000 68.3%

Switzerland 433,000 663,000 53.1%

   Even though 
Ireland has a relatively 
small Muslim 
population, it is expected 
to have the largest 
percentage increase in 
Europe in the number 
of Muslims.  Muslim 
population will increase 
by almost 188%.

   Even though Dubai succeeded 
being ahead of the worlds three traditional 
Sukuk centres; Irish Stock Exchange 
said, “It continues to attract high levels of 
listings from the Gulf Cooperation Council 
region.

ISFIRE 
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Source: Nasdaq Dubai
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   The concept of mutuality and 
cooperative insurance makes it very similar 
to the takaful industry since both shares the 
principle of risk sharing with risks being spread 
over members/participants. Furthermore, 
with the European passporting services the 
Islamic insurance can remarkably spread in the 
European market.

Two, the rise of issuances of some corporate 
sukuk from Europe. Regardless of size of 
issuances, these corporate sukuk prove that 
many financial institutions are interested in 
raising funds through the Shari’a-compliant 
channels to meet investors’ needs that are keen 
to invest in Shari’a-compliant investments.

A gradual growth is anticipated in the number 
of sukuk issuances from European countries in 
the next few years. Many regulators in Europe 
are embarking on drafting new regulations 
that will help boost Sukuk issuances in the near 
future. 

Financial Stability

The sustained growth of the Islamic banking 
industry in the period 2009-2013 has shown 

sign of resilience during financial distress and 
economic slowdown. Islamic banks were less 
exposed to the toxic assets that contaminated 
the conventional banking world. This has led 
the Islamic banking industry to penetrate to 
many countries in the recent years. 

The takaful (Islamic insurance) industry is an 
important sector of the Islamic financial system. 
Its robust and risk-sharing feature makes the 
financial system more resilient to financial 
shocks and accelerates economic growth. 
The takaful industry is expected to develop 
remarkably over the next years as the world 
economy overcomes the spill over effects of 
the GFC. 

European insurers account for more than 
one-third of the global insurance market1. The 

European insurance industry is a recognized 
fully equipped vehicle for the introduction 
of Islamic insurance operations. Fortunately, 
two-thirds of all insurers in Europe belong to 
the mutual and cooperative insurance sector. 
The concept of mutuality and cooperative 
insurance makes it very similar to the takaful 
industry since both shares the principle of risk 
sharing with risks being spread over members/
participants. Furthermore, with the European 
passporting services the Islamic insurance can 
remarkably spread in the European market.

Ethical Finance

An increasing number of investors in Europe, 
whether Muslim or non-Muslim, are attracted 
toward socially responsible investments (SRI). 
The European high-net-worth-individuals 
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(HNWIs) have been estimated to reach a CAGR 
of 6.2% between 2012 and 2015 taking it to 
US$13.1 trillion2 . 

The rising demand leads to better outlook 
for Islamic funds in Europe. For Islamic fund 
managers, a broader audience of investors 
would be attainable through incorporating SRI 
criteria into their screening processes. Europe’s 
asset management expertise could also benefit 
European wealth managers through conducting 
Shari’a compliant operation within Islamic 
finance jurisdictions. 

Fund Passportability

Islamic funds have several options for 
geographical expansion or diversification in 
terms of domicile registration. The European 
domiciling of funds has an appeal for Islamic 
fund managers, as 20% of the global aggregate 
Shari’a-compliant assets under management 
(AUM) are domiciled in Europe. This is due to 
its combination of tax benefits, high regulations 
and operational efficiency. 

A number of European states have responded 
to this opportunity through issuing guidelines 
to facilitate the registration of Shari’a-compliant 
investment schemes in their territories. The 
Undertakings for Collective Investment in 
Transferable Securities (UCITS) directive 
represents a significant window of opportunity 
for Islamic fund managers to sell to European 
investors. However, there are still a significant 
number of European investors who are largely 
unaware of Shari’a-compliant propositions.

Trade 

Trade is a critical driver of the future growth of 
Islamic finance in Europe.

Shari’a-compliant trade instruments are fast 
becoming preferable modes of financing 
for a growing number of trading companies 
across Southeast Asia and the Middle East. 
This development is of particular importance 
to Europe whose trade linkages with the two 
regions are set to strengthen.

Challenges for Europe

The UK remains Europe’s main Islamic finance 
hub, with six Islamic banks and a number of 
Islamic banking window operations. However, 
since Islamic finance is gaining ground in 
Europe, we see Germany, a home to 4 million 
Muslims, has also acquired its first lender 
that complies with Shari’a law. Furthermore, 
Luxembourg is also planning to launch an 
Islamic lender of its own. Ireland is also looking 

at the opportunity of establishing its first 
Islamic bank.

ISLAMIC BANKS IN EUROPE 
The UK Case

The UK is the EU country with the most 
developed Islamic financial sector. Except 
for Al Rayan Bank, which is a retail bank, all 
Islamic banks are wholesalers involved in trade 
finance, real estate, capital markets and fund 
management. 

As for monetary policy, none of these banks 
have joined the reserve scheme because they 
do not meet the minimum threshold to be 
subject to the cash ratio deposit regime which is 
set at total liabilities of £500 million in the Bank 
of England and because of the Shari’a conflict 
with Bank of England floor system whereby 
all reserves are remunerated at the Bank rate. 
Furthermore, Islamic banks are banned from 
open market operations because joining the 
reserve scheme is a requirement that conflicts 
with Shari’a. As for operational standing 
facilities, joining OSFs scheme also conflicts 
with Shari’a law.

The six Islamic banks in the UK face greater 
limitations in terms of access to central bank 
facilities. The inability to rely on OSFs makes 
them prone to liquidity and solvency risk than 
their conventional counterparts, as they are 
forced to rely on typical Shari’a-compliant 
instruments, such as commodity murabahah, to 
manage their liquidity.

The British government issued sukuk 
structured as Ijara partly to help Islamic banks 
in Britain better manage their liquidity needs. 
Furthermore, the Bank of England has initiated 
work on developing Shari’a-compliant liquidity 
facilities.

The Euro Area

The first obstacle to the establishment of an 
Islamic financial institution is the minimum 
reserve system, this is due to conflict with the 
Shari’a law. A possible solution is for Islamic 
banks to hold their reserve accounts indirectly 
with another intermediary.

The framework of open market operations 
conflicts with the prohibition of interest rates, 
hence, leaves no room for the participation of 
Islamic banks. However, Islamic banks could 
operate in the euro area even if they are 
banned from open market operations. 

Furthermore, Islamic banks would not be 
allowed to rely on standing facility operations, 

which makes them more prone to financial 
stability risk.

In conclusion, Islamic financial institutions will 
rely on the same instruments as those used by 
their UK counterparts to manage their liquidity, 
and they will probably hold excess liquidity 
reserves in order to tolerate any liquidity 
shortage.

Liquidity Management

Islamic financial institutions face more 
challenges than their conventional 
counterparts, as they do not have access to the 
same wide range of financial instruments. This 
raises liquidity concerns, as they have to hold 
more cash than is necessary to meet liquidity 
thresholds, hence, reducing their profitability 
and impacting the financial sector they are 
operating in.

Developing a robust liquidity infrastructure will 
reduce the cost of intermediation for Islamic 
banks. Instruments to manage liquidity will 
help banks to better manage liquidity risk and 
to meet strict requirements of the Basel III for 
assets.

The significant growth of the sukuk marker 
in Europe could help alleviate this problem 
by increasing the supply of highly rated and 
tradable Islamic securities.

Furthermore, the International Islamic Liquidity 
Management Corporation’s (IILM) efforts 
in creating short term Shari’a-compliant 
securities as a cross-border tool for Islamic 
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banks to manage liquidity is signalling widening 
popularity.

REPUBLIC OF IRELAND: GDP 
GROWTH FASTEST IN EU
After exiting an international bailout at the 
end of 2013, Ireland’s economic growth rate 
surged to a post-crisis high of 4.8% last year, 
the fastest rate in the EU. It is the country’s 
highest growth rate since 2007, the final year of 
the Celtic Tiger boom, when the economy grew 
by 4.9%.

The European Commission has said that Ireland 
will grow by around 3.5% this year and the next 
year as the Irish economy re-emerges as one of 
Europe’s “top performers”.

According to the European Commission Spring 
Economic Forecast, Irish exports and private 
sector investment were continuing to drive 
growth. Also the domestic consumption was a 
contributory factor in higher growth rates for 
the country.

The forecast predicted that unemployment 
would fall to 9.2% in 2016, down from 11.3% 
in 2014.

The government’s new medium-term economic 
plan for the period to 2020 is based on 
enterprise, “not on speculation”, The Irish Head 
of Government (An Taoiseach) Enda Kenny 
said, to ensure that “never again will Ireland’s 
stability be threatened by speculation and 
greed”. 

The Irish government saw the potential of 
Islamic finance and hence highlighted it as a 
key opportunity for growth in the strategy 
for the International Financial Services 
Industry in Ireland 2015-2020. Ireland looks 
to further enhance its sustainable economic 
growth through conducting Shari’a-compliant 
businesses.

Ireland has relevant expertise and 
capabilities; the building blocks of a credible 
set of marketing messages for Islamic 
finance investors. These included, among 
others, legislative changes introduced by 
the Department of Finance and Revenue 
Commissioners in 2010 to ensure equivalent 
tax treatment of conventional and Islamic 
finance transactions, the decision by the 
Central Bank of Ireland (CBI) to authorise a 
number of Shari’a-compliant investment funds 
and existing experience of Islamic finance 
within the financial services community and 
service providers.

The Irish Stock Exchange has some US$11 
billion of outstanding sukuk issuance 
programmes registered from some of the 
leading issuers in the Gulf and Asian markets.

The state and other state-owned companies 
are continuing to examine the possibility of 
issuing a sukuk to provide a long term funding 
at competitive rates in the international capital 
markets. 

Ireland has developed unique educational 
opportunities to encourage specialist 
knowledge in Islamic finance. The Chartered 
Institute of Management Accountants 
(CIMA) in Ireland developed a Diploma and an 

Advanced Diploma in Islamic Finance. Ireland 
also started organizing a series of Islamic 
finance fora; the last was in April of this year.

The ethical approach and the physical nature 
of the traded asset in Islamic finance is an 
opportunity that the Irish financial services 
industry would be in strong position to promote 
to international investors. Ireland, which has 
spent the last 25 years creating a substantial 
international financial services sector, would 
look to position itself to capture some of the 
potential investment opportunities emerging 
from the Islamic finance space.

   A Supportive tax and legal environment, 
easy access to the European market, a skilled 
workforce, an investor-friendly transfer pricing 
regime, supportive infrastructure, business friendly 
policies and a stable regulatory environment make 
Ireland well positioned for further development of 
Shari’a-compliant business. — Islamic Finance in 
Europe – ECB Occasional Paper Series-June 2013

The Irish Government highlighted Islamic Finance as key opportunity for growth
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PERSONALITY

   Living in a minority Muslim country, there is still 
much work to do in growing the Islamic banking industry. The 
South African Islamic banking infrastructure is robust enough 
to allow South Africa to become the Islamic banking gateway 
to the rest of Africa. Having just issued its debut sovereign 
Sukuk, been through its third National Taxation and related 
legislative amendments in recognising Islamic banking 
instruments, South Africa leads the way in many aspects 
regarding Islamic banking. I aim to be at the front of these 
developments. 



Chief Executive Officer
FNB Islamic Banking

AMMAN MUHAMMAD
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What kind of education did you have 
when you were growing up? 

Apart from the formal education of school and 
university, some of my greatest learning came 
from working at my father’s modest general 
dealer retail business, after school and on 
week-ends. From an impressionable age I was 
exposed to the business of business, time spent 
working at that small business prepared me for 
big business many years later in life.

Who was you mentor?

I was fortunate enough to have had a series 
of mentors through my working life. I was 
privileged to have had a diverse working life 
and the opportunity to move from banking into 
auditing, consulting, advisory and then back 
into banking. All through the way, I was able to 
identify those who had achieved the success I 
was looking to achieve. They were instrumental 
in guiding me along my path without directly 
pointing out the way, rather, they helped me 
evaluate the most appropriate route to success. 

How would you describe your 
managerial style?

Empowering, with a measured dosage 
of appropriately timed support. Whilst I 
encourage my managers to be creative and 
innovative when executing on strategy, I am 
generally hands-on and prefer to gently guide 
and direct to ensure a collective success. I also 
allow for mistakes and judgement errors as 
these are valuable in learning from life’s lessons. 

Ambition or talent: which matters 
more for success?

Ambition. I have always believed that without 
ambition, some of the greatest talents are 
wasted. So in that vein, a fair balance of: 
Ambition, Attitude and Aptitude makes for a 
great success, the one managing the growth of 
the other. 

What was your earliest ambition?

To tread where others would fear to tread – 
I’ve always had a deep desire to take the reins 
no matter the conditions ahead. As far back 

as I can recall, I have driven myself to be the 
best at what I do and in doing so have earned 
the right to lead. You do not have to be a CEO 
or a Captain to be a leader, by being the most 
passionate and devoted to whatever you do can 
also make you a leader.

In what place are you the happiest?

In the words of the great companion of the 
Prophet (peace be upon him), Abdur-Rahman 
ibn Awf “…on the floors of the market-place”. 
Working with customers directly and helping to 
solve for their specific banking requirements, 
moving them toward Islamic banking always 
brings a special delight. 

What ambitions do you have still?

There are many, however, in the field of Islamic 
banking, I wish to ensure that this phenomenon 
of Islamic banking is spread well into the rest 
of Africa. I would be no pioneer in doing so, 
however, I know that out of Africa’s 500 million 
or so Muslim’s there are many out there that 
will benefit from an alternate banking form that 
they currently have no knowledge of. 

What drives you on?

Living in a minority Muslim country, there is still 
much work to do in growing the Islamic banking 
industry. The South African Islamic banking 
infrastructure is robust enough to allow South 
Africa to become the Islamic banking gateway 
to the rest of Africa. Having just issued its 
debut sovereign Sukuk, been through its 
third National Taxation and related legislative 
amendments in recognising Islamic banking 
instruments, South Africa leads the way in 
many aspects regarding Islamic banking. I aim 
to be at the front of these developments. 

What is the greatest achievement of 
your life so far?

I am blessed in having been part of or 
responsible for quite a few great achievements 
in both my business and personal life. 
However, from a professional perspective, it 
would have to be my building and launching 
of South Africa’s first dedicated Islamic audit 
and advisory practice whilst at Deloitte SA. 

This certainly proved to be the launch pad for 
greater things later on.

What has been your greatest 
disappointment?

When I can’t secure enough development 
time to build some more great Islamic banking 
products.

What do you do in your spare time?

My spare time is spent with my five sons, their 
interests have become my own, other than 
that I enjoy travelling to places with rich Islamic 
heritage, reading and when time allows a round 
of golf. 

If you had to rate your satisfaction 
with your life so far, out of 10 what 
would you score?

It would rate high up on the scale, 
Alhamdulillah, I have been fortunate to have 
had a fulfilling and challenging career thus far 
and have been blessed with an ideal wife and 5 
remarkable sons. 

If your 20 year’s old self could see 
you now, what would he think?

He’d aspire to reach those milestones in life.

What is the future of Islamic banking 
and finance in South Africa?

The future looks bright, Government supports 
and endorses the concept and the financial 
services industry has embraced Islamic 
banking, financing and investing. South Africa 
is set to export its brand of Islamic financial 
services not just to Africa but to the other parts 
of the world as well. 

How committed are you to Islamic 
banking and finance?

I am devoted to the industry globally and am a 
vocal ambassador of Islamic banking. I relish the 
opportunities to present Islamic banking and 
finance to all, even those who take the slightest 
bit of interest.
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INTRODUCTION 
As the world is changing, so is the way people 
invest. Over the past decade, we have seen 
the emergence of sustainability as a financial 
mega-trend that has not only changed how 
corporations across the world operate, but 
increasingly how investors seek return. 
More and better non-financial information is 
becoming available, and it is fuelling the drive 
of socially responsible investing (SRI) into the 
mainstream. Evidence is growing that there is 
strong value in these new sources of non-

financial information to improve risk-adjusted 
returns, and investors are taking note. 

But what are the origins of SRI, or as it has been 
more traditionally known, ethical investing? 
In this article, we explore the history and 
the building blocks of conventional ethical 
investing. A better understanding of ethical 
investing is important for Islamic finance 
participants as it is common knowledge that 
Islamic investing was first developed based 
on the strategies adopted by the conventional 
ethical investment industry and there are 
strong parallels between the two1 . 

In this article, we look at the historical 
development of ethical investing up to the 
present time and introduce a few common 
approaches to portfolio construction which 
incorporate Environmental, Social and 
Governance (ESG) issues. We look at the 
universal values upon which the industry is 
based, examine each ESG factor addressed in 
these values and the United Nations sponsored 
initiative which links together investors who 
have publicly declared their support for 
the incorporation of ESG principles in their 
investment strategy. 
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We conclude by touching upon a couple of 
academic reports linking good ESG practices 
and stock market performance and consider 
evidence of live funds which have successfully 
utilised non-financial information to improve 
shareholder value. In time it is hoped that the 
Islamic investment industry achieves similar 
significant developments as its conventional 
ethical investing counterpart.

WHAT IS ‘ETHICAL’ INVESTING? 
Ethical investing is commonly referred to as 
‘sustainable’ or ‘responsible’ investing. Although 
these terms are often used interchangeably 
with reference to a particular style of investing, 
the difference in terminology reflect the 
evolution of ethical investing over time. 
According to Fung et al, there are five common 
strategies used to create socially responsible 
or SRI portfolios; negative screening, best-
in-class, engagement, shareholder advocacy 
and integrated. This article will look at these 
aspects of responsible investing from the 
perspective of time and portfolio construction2 . 

The early proponents and adopters of ethical 
investing were the 18th century Methodist 
church and the 19th century Quakers who 
held strong objections to the commercial slave 
trade. Initially these objections were founded 
on theological lines but have evolved over time, 
to be based on moral norms. This particular 
evolution can be seen in relation to advocates 
of ethical investing who in the late 1960’s 
objected to investment in companies that 
manufactured weapons during the Vietnam 
war. It was this which led to the establishment 
of the first global ethical mutual fund; the Pax 
World Fund in 1971. 

At the same time, global protests against 
apartheid in South Africa began to gain 
ground. In the UK, there were vociferous 
calls for Barclays Bank and other British 
companies to pull out of South Africa during 
the 1970s and 1980’s. The term ‘negative 
screening’, which is the process of excluding 
companies from investment portfolios or in 
some cases, ‘divestment’ - referring to the 
selling-off investments in certain companies - is 
synonymous with this era of ethical investing.

In the 1990’s, ethical investing became 
increasingly linked to the promotion of 
environmentally sustainable development, 
with a growing group of investors viewing the 
negative effects of climate change as a cause of 

serious business and investment risk. 

Increasingly investors were coming to 
the realisation that the short-term ‘stock 
performance’ investment approach was 
no longer sustainable and that alternative 
investment guidelines were needed for capital 
allocation. The term ‘sustainable’ is now more 
commonly used to better reflect the belief or 
aim behind this style of investing which is to 
invest in a manner that is sustainable for the 
environment, society and the world at large. 

More specifically, this ‘sustainable’ investment 
approach has evolved on the basis of preserving 
the environment and our natural resources for 
the long term, building and nurturing a healthy 
society and essentially acting in a responsible 
manner towards all stakeholders including 
future generations. 

As a result, companies which nowadays are 
now considered morally reprehensible as an 
investment choice range from those which 
produce and manufacture weapons of war 
to those which pollute and degrade the 
environment. 

Tied to developments in ethical investment 
over recent years is the rise of Shareholder 
Engagement. That is, strategies used to 
open channels of communication between 
a shareholder and a company to improve 
its ESG performance. Proponents of the 
movement have demonstrated that simple 
capital allocation has its limitations and that 
a more comprehensive approach - enabling 
investors to influence boards and senior 
management - has greater prospects of 
bringing about positive change and at a faster 
speed. Having recognised the need to influence 
decision-making at managerial level in order 
to bring about long term structural changes, 
institutional investors now take the additional 
step of incorporating ‘stewardship’ in portfolio 
management such as through the exercise 
of voting rights3. This change is reflected in 
modern parlance, through the term ‘sustainable 
and responsible’ investing.

PORTFOLIO CONSTRUCTION
An overview of ethical investing warrants 
a brief description of the typical approach 
to portfolio construction. Selecting stocks 
based on ethical considerations was initially 
centred around the screening and removal of 
companies operating in unethical industries 

such as weapons manufacturing. Funds 
managed on this basis were popularly known 
as ‘dark green’ funds. Over time however, 
stock selection became more sophisticated 
and positive screening or the ‘best-in-class’ 
approach became increasingly popular. This 
approach allowed investment managers to 
select companies which were best amongst 
their peers when ranked according to ethical 
guidelines or which had the best ESG practices. 

The ability to rank companies according 
to their ESG practices enabled new stock 
selection approaches to be developed. One 
such approach of forensic analysis for example, 
Accounting and Governance Risk (AGR) 
ratings, questions whether the financial reports 
published by companies could be potentially 
inaccurate and excludes companies that are 
‘anomalous relative to their peers.’4

GUIDELINES: UNITED NATIONS 
GLOBAL COMPACT
The core ESG issues which are relevant for 
investors to consider are addressed in the 
ten principles of the United Nations Global 
Compact (‘UN Global Compact’). The seeds 
for the UN Global Compact were first sown in 
1999 in Davos, by the then Secretary General 
of the United Nations Kofi Annan, who called 
on world business leaders to join with the 
United Nations, labour associations and civil 
society in promoting universal values on social 
welfare and the environment. The universal 
values which form the foundations of the UN 
Global Compact are the Universal Declaration 
of Human Rights, the International Labour 
Organization's Declaration on Fundamental 
Principles and Rights at Work, the Rio 
Declaration on Environment and Development 
and the United Nations Convention Against 
Corruption. Considering these sources, the 
ten principles enjoy universal consensus as 
the standards upon which all relevant issues 
relating to human rights, labour, environment 
and anti-corruption issues are comprehensively 
addressed. These ten UN Global Compact 
principles are set out below according to their 
overarching values.

Human Rights

1. Principle 1 states that businesses should 
support and respect the protection of 
internationally proclaimed human rights
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2. Principle 2 states that businesses should 
make sure that they are not complicit in 
human rights abuses

Labour

3. Principle 3 states that businesses should 
uphold the freedom of association and 
the effective recognition of the right to 
collective bargaining

4. Principle 4 states that businesses 
should eliminate all forms of forced and 
compulsory labour

5. Principle 5 states that businesses should 
abolish child labour

6. Principle 6 states that discrimination in 
respect of employment and occupation 
should be eliminated

Environment

7. Principle 7 states that businesses should 
support a precautionary approach to 
environmental challenges

8. Principle 8 states that businesses should 
undertake initiatives to promote greater 
environmental responsibility

9. Principle 9 encourages the development 
and diffusion of environmentally friendly 
technologies

Anti-corruption

10. Principle 10 which states that businesses 
should work against corruption in all its 
forms, including extortion and bribery

The UN Global Compact asks businesses 
to embrace, support and enact, within their 
sphere of influence, these aforementioned 
principles within their strategies, policies and 
operations and businesses which choose to 
do so are considered as ‘participating’ in the 
initiative and are referred to as ‘participants’. 

DECLARATION OF SUPPORT
Institutional investors that support the 
incorporation of ESG principles in their 
investment strategy are encouraged to 
publicly declare their support by signing up 
to the United Nations-supported Principles 
for Responsible Investment Initiative (‘PRI’). 
The PRI is a set of six principles which reflect 
the importance of ESG matters in investment 
practice and was launched in 2006, with 1,325 
signatories to date. By signing up to the PRI, 
investors commit to do the following:

1. Incorporate ESG issues into investment 
analysis and decision-making processes

2. Be active owners and incorporate ESG 
issues into their ownership policies and 
practices

3. Seek appropriate disclosure on ESG issues 
by the businesses in which they invest

4. Promote acceptance and implementation 
of the six principles within the

5. Investment industry

6. Work with the PRI Secretariat and other 
signatories to enhance their effectiveness 
in implementing the six principles

7. Report on their activities and progress 
towards implementing the six principles

Arguably the first and second PRI principles 
are the ones which are of most concern to the 
ethical investor. The first principle requires the 
incorporation of ESG issues into the investment 
decision making process, which could be 
through the strategies mentioned earlier, whilst 
the second PRI principle requires signatories 
to be active owners and carry out stewardship 
activities such as by exercising voting rights in a 
particular manner. Enshrining active ownership 
within the PRI principles reflects the industry’s 
recognition that stewardship activities may 
be able to directly influence policy makers 
to improve their performance in the areas of 
Environment, Social welfare and Governance.

GOOD ESG PRACTICES AND 
PERFORMANCE
Simple logic and anecdotal evidence suggest 
that ethical investing naturally protects 
shareholder value, for example by avoiding 
companies which are badly governed. 
However, there are now numerous studies 
which make the link between poor ESG scores 
and the negative financial consequences 
that subsequently arise. It is also common 
knowledge that poor corporate governance 
has led to some of the biggest fines and 
bankruptcies in history. One infamous example 
is the misreporting which brought down Enron 
and one of big five accountancy firms, Arthur 
Andersen, in 2002. Indeed, research shows 
that the ten largest fines and settlements in 
corporate history are all related to the failure 
of businesses to take into account sustainability 
and ESG issues. As of March 2015, these fines 
amount to a hefty USD$45.5 billion5.

There is various research (such as the ‘From the 
Stockholder to the Stakeholder’ report referred 
to above) which conclude that integration 
of ESG factors can lead to a competitive 
advantage by reducing risk, improving 
performance through process or product 
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innovation or by improving the reputation of 
the firm. These studies make the link between 
ethical investing and the enhancement of 
financial returns and improvement in stock 
performance. Furthermore, a 2011 study 
on the “100 Best Companies to Work For in 
America” found that employee satisfaction 
is positively correlated with shareholder 
returns (See ‘Does the stock market fully value 
intangibles? Employee satisfaction and equity 
prices’ in the Journal of Financial Economics). 
This finding supports the popular theory that 
good employment practices lead to happier 
and more satisfied staff, which in turn leads 
to better company performance and returns. 
It also implies that human capital is ironically 
becoming increasingly, not less, important in 
the modern corporation. These theories are 
significant within the field of ethical investing 
because, generally speaking, equity markets still 
fail to take into account ‘employee satisfaction’ 
when pricing stocks. The study does not 
examine the causal link between employee 
satisfaction and tangible values such as positive 

earnings announcements but numerous urban 
myths exist around the idea of employee 
satisfaction. Amongst the more popular belief 
is that employee satisfaction is determined 
not by financial compensation alone but by 
emotional satisfaction which is determined by 
factors such as fair and equitable treatment 
amongst colleagues and the ability to work 
sociable hours. It could be argued that brands 
which understand this have achieved global 
dominance and do so not merely on the quality 
of their product but by the ability to ensure 
consistent employee satisfaction in each 
branch of the business, regardless of where the 
business is located globally.

In September 2014, Arabesque Partners 
and the University of Oxford published one 
of the most comprehensive meta-studies on 
the financial impact of sustainability to date, 
analysing over 190 academic papers, industry 
reports and books on the topic of good ESG 
practice. The authors of the report ‘From the 
Stockholder to the Stakeholder’ found a strong 
business case for corporate responsibility, 
concluding that sustainability topics can have 
a material effect on a company’s risk profile, 
performance potential and reputation – leading 
to financial impact on a firm’s performance. 

The report’s authors cite research 
demonstrating that sustainable product 
innovation can have a substantial impact on 
a company’s revenues, and that medium to 
longer-term competitive advantages can 
be achieved through a broader orientation 
towards stakeholders and shareholders. 

Furthermore, they argue by embedding 
sustainability into an organisation’s culture 
and values, that firm can build a competitive 
advantage and benefit from its sustainability 
programme over the medium to longer-term. 

The report also examines a company’s cost 
of debt and cost of equity and concludes that 
good corporate governance pays off in terms of 
reducing borrowing costs (credit spreads) and 
decreasing a firm’s cost of debt. 

In addition to the effect of good governance 
measures, sound environmental and 
sustainability policies also lower the cost of 
debt and the report cites examples of firms in 
the pulp and paper industry which release more 
toxic chemicals having significantly higher bond 
yields. It also cites studies which show superior 
sustainability performance (including employee 
well-being) leading to better credit ratings and 
lowering credit spreads. 

The report also finds that good corporate 
governance translates into lower risk, that 
better disclosure reduces information 
asymmetries, which contribute towards 
reducing the cost of equity. It finds that good 
environmental sustainability reduces a firm’s 
beta, good employee relations and product 
safety all lead to a lower cost of equity and that 
ninety per cent of studies on the cost of capital, 
show that sound sustainability standards lower 
the cost of capital. 

The report examines research on a firm’s 
profitability from an accounting perspective 
and concludes that poorly governed firms have 
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lower operating performance levels (lower 
Tobin’s Q and return on assets). It examines 
empirical research which demonstrate that 
good corporate environmental practices 
such as reduction of pollution levels and the 
implementation of waste prevention measures, 
translate into a competitive advantage and 
better corporate performance.

It also refers to studies which find that good 
corporate relations with employees, customers 
and the community significantly improve 
operational performance and finds that 
eighty-eight per cent of research show that 
solid ESG practices result in better operational 
performance of firms. The report focused on 
particular features of governance structures 
and concludes that superior governance quality 
is valued positively by the financial market. 

Not surprisingly the report also finds that 
positive environmental news triggers positive 
stock price movements whilst environmental 
disasters adversely affect stock price. It 
also finds empirical evidence on the positive 
relationship between employee satisfaction 
and stock returns. Statistically the report 
finds that eighty per cent of studies show 
that stock price performance of companies is 
positively influenced by good sustainability 
practices. The report concludes that the future 
of sustainable investing is likely to be active 
ownership by multiple stakeholder groups 
including investors and consumers and that it 
is in the long-term self-interest of the general 
public, as beneficiaries of institutional investors, 
to influence companies to produce goods and 
services in a responsible way and that by doing 
so, the public is not only generating better 
returns for their savings and pensions but also 
contributing to preserving the world they live in 
for themselves and for future generations.

THE FUTURE
With greater disclosure and reporting, non-
financial information is becoming standardised 
and more accessible and this type of information 
is being used by the investment world to 
improve portfolio returns. At Arabesque, non-
financial information together with state-of-
the-art technology is already contributing to 
out-performance in live funds. With increasing 
evidence of the link between non-financial 
information and stock market performance 
surely it is time asset owners and managers 
including those in the Islamic investing space to 
integrate such information for the immediate 
benefit of shareholders and to build a more 

socially and environmentally responsible model.
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When we were asked for an article about the 
IASB and its work on Islamic finance, we were 
reminded of the perhaps-overused metaphor 
of a journey. It has been a journey of discovery 
for us, and it remains unfinished.

The journey began in 2009 when IASB 
representatives attended a presentation by 
Dato’ Mohammed Faiz Azmi, Chairman of 
the Malaysian Accounting Standards Board 
(MASB), on the topic of Islamic finance. At the 
end of his presentation, many in the audience 
voiced the opinion that the IASB should “do 
something” to address the financial reporting 
issues in this growing industry. Then IASB 
Chairman David Tweedie assigned the task to 
Wayne1. 

The task turned out to have two paths. First, we 
had to learn the complexities of Islamic finance. 
Second, we had to determine what “something” 
might entail.

FINDING “SOMETHING”
Let us begin with the second, more difficult, 
path. One can learn about Islamic finance from 
books and conversations, and that is what we 
have done. Determining what the IASB should 
do in response has proved more difficult. The 
IASB usually has a host of experts to draw 
upon, and they usually have well developed 
ideas. Here, the situation was different. There 
are many experts in Islamic finance and many in 
financial reporting standards. The population 

that can claim expertise in both is small.

An example from early in our journey is useful 
here. In 2010, KPMG and the Association of 
Certified Chartered Accountants (ACCA) 
conducted roundtables on Islamic finance in 
Kuala Lumpur, Bahrain, and London. Wayne 
attended the Kuala Lumpur and London 
sessions and accumulated a list of over 20 
suggestions. They ranged from “do nothing” 
(either because nothing was necessary or 
because nothing was possible) to issuance of 
a special International Financial Reporting 
Standards (IFRS) on Islamic finance.

In 2011, the IASB launched its first 
consultation on the makeup of the technical 
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agenda. Recognising our need for help, the 
IASB listed Islamic, or Shari’a-compliant, 
instruments and transactions as a possible 
project. Reactions from those commenting on 
the consultation were perhaps predictable. 
Those from countries with relatively small 
Muslim populations and little or no Islamic 
finance industry questioned whether the IASB 
should devote resources in this area. Those 
from countries with large Muslim populations 
and a growing industry thought otherwise, but 
unfortunately offered little new insight on the 
subject of “something.”

The IASB has recognized two important 
realities from our experiences. First, the IASB 
as a body has little grounding in the principles 
and transactions of Islamic finance. Second, 
there are 1.6 billion Muslims in the world. An 
international body cannot ignore them.

We addressed those realities with the 
formation of a Consultative Group. In 2013, the 
IASB held the first meeting of its consultative 
group on Shari’a-Compliant Instruments 
and Transactions (the Consultative Group)2 . 
Members of the group were drawn initially 
from the jurisdictions of the AOSSG and 
the group was expanded later to include 
members from banking and public accounting 
(see the appendix for a list of members). The 
group’s name is perhaps a bit misleading. The 
Consultative Group takes no view on whether a 
particular transaction is compliant with Shari’a 
law. It recognizes that Shari’a scholars hold 
differing opinions about some transactions. 
Instead, the group focuses on financial 
reporting implications.

The Consultative Group first decided to 
solicit papers from academics and others on 
selected topics. Wayne prepared invitations on 
implications of IFRS 9 Financial Instruments 
and on Ijarah (leasing) transactions. We 
received no substantive response on either. 
Clearly we needed to follow a different plan.

The Consultative Group met again in 
September 2014. It settled on two areas for 
work: 

First, it should consult with the Joint Transition 
Resource Group on IFRS 15 Revenue from 
Contracts with Customers. Many transactions 
in Islamic finance are structured as a sale with 
deferred payment. The question is whether 
those transactions fall within the scope of 
IFRS 15. This consultation happened at the 
transition group’s January 2015 meeting. 

Second, it should work on possible materials 
that would help Islamic finance institutions 
understand how IFRS 9 applies to their 
transactions. It also suggested that the IASB 
hold additional outreach meetings during early 
2015 to solicit views on the topic.

In December, Ian met with representatives of 
the Accounting and Auditing Organisation for 
Islamic Financial Institutions (AAOIFI). The 
staffs of the IASB and AAOIFI have had cordial 
relations for some time now, but the meeting 
set a start to active work between our two 
organisations. Indeed, we hope to coordinate 
the outreach meeting with AAOIFI.

FINANCIAL REPORTING AND 
ISLAMIC FINANCE
Now we turn to the first path mentioned 
at the opening. Learning the ins and outs 
of Islamic finance is a daunting task for 
someone trained in the instruments and 
terminology of “conventional” or “western” 
finance. Transactions in Islamic finance have a 
sometimes-bewildering array of names. The 
structures of transactions take different forms 
than those found in conventional finance. 
Experts sometimes differ on the necessary 
elements of a transaction and whether a 
particular transaction is, in fact, Shari’a 
compliant. A particular transaction that can be 
documented in a single conventional contract 
might require multiple contracts in an Islamic 
finance setting.

Two principles relevant to financial reporting 
emerge though:

1. Transactions in Islamic finance arise from 
“real” as opposed to “financial” assets. We 

find it useful to group those transactions 
into five broad categories:

a. mark-up in purchase and sale 
contracts with deferred payment—
murabaha and other contracts; 

b. profit-share in venture and other 
partnership-like contracts—
musharaka, mudaraba and other 
contracts;

c. rent in lease contracts—ijara;

d. fees from agency contracts —wakala; 
and

e. profit, profit-share, rent or fees 
from undivided pro-rata ownership 
contracts—sukuk.

6. The instruments resulting from those 
transactions typically meet the definitions 
found in IFRS for financial instruments, 
leases, or fee-for-service contracts. An 
institution should, thus, be able to apply 
IFRS.

Indeed, a large number of Islamic finance 
institutions have reached that second 
conclusion. Wayne’s in depth study of about 
20 institutions showed that a number of 
jurisdictions have adopted IFRS. Saudi banks 
have used IFRS for several years now. We 
found three institutions, one in Saudi Arabia 
and two in the United Arab Emirates have 
already adopted IFRS 9. A broader study 
conducted by the AOSSG3 found that about 50 
percent of Islamic finance institutions assert 
compliance with IFRS.

CONCLUSION
For now, then, “something” means the kind of 
on-the-ground implementation work that the 
IASB has always done: 

We will try to be sure we recognise the Islamic 
finance implications of new and existing IFRS 
and work with our constituents to deal with 
those implications. This need not, it seems to 
us, take the form of special reporting standards.

We will work with AAOIFI, our colleague 
standard-setter, to bring their standards closer 
to IFRS and to leverage on their knowledge of 
Islamic finance.

   It is good to have an end to journey toward; 
but it is the journey that matters, in the end. — 
Ernest Hemingway

2. For papers and audio recordings of meetings refer to http://www.ifrs.org/About-us/IASB/Advisory-bodies/Working-groups/Pages/Shariah-Compliant-Instruments-and-Transactions.aspx.
3. http://www.aossg.org/docs/Meetings/Meeting_Nov_2014/Agenda_paper_7.2.pdf



The long-term vision of the forum is to 
achieve the expansion of the sector through 
educational seminars, events and promotion 
of best practices, globally and to the highest 
standards.

The goals of WIEFF are thus twofold:

1. To support, encourage and promote 
women in the global Islamic financial 
services industry; and

2. To create a platform that fosters links 
between the Islamic and ethical finance 
industries for expansion and advancement 
of the sector.

The forum began as an informal network, 
bringing together female industry professionals 
within the Islamic finance space to simply 
meet and share ideas. In 2013, the network 
branched out to include professionals from the 
ethical finance industry, and came to be known 

as The Women in Islamic & Ethical Finance 
Forum. It started with 30 keen enthusiasts 
and today includes over 5,000 professionals 
located in over 20 countries.

To mark its formal launch, the WIEFF held an 
event at the KPMG offices in London on July 
30, 2015. Over 200 guests from the UK and 
abroad attended. 

The launch event was marked by a keynote 
address by the world-renowned scholar Sheikh 
Nedham Yaquby, entitled "The Role Women 
Have Played in Development of the Islamic 
Finance Industry." A particular reference 
was made to Lady Khadija’s contributions to 
business, trade and Islamic finance. 

Sheikh Nedham highlighted that Khadija bint 
Khuwaylid used to employ mudaraba contract 
for doing business in the pre-Islamic era. As 
men predominantly conducted the trade 
business in those days, mudaraba allowed 

women like Khadija bint Khuwaylid to take 
part in business. In this way, it could be seen 
as a tool for women empowerment and 
their participation in business and economic 
activities.

Mudaraba is a form of partnership contract. 
The capital provider (rabb al-maal) contributes 
the capital, while the other (mudarib) provides 
the necessary skills and manages the capital 
accordingly. The Quraysh tribe of Makkah in 
the Arabian Peninsula would send caravans 
every summer and winter to nearby countries 
to sell goods and in turn bring back goods from 
those countries to sell in the local markets. Lady 
Khadija used the young Muhammad (peace be 
upon him) as a mudarib, and was impressed 
by his entrepreneurial skills and honesty. This 
mudaraba-based engagement of the Prophet 
later led to the marriage of Khadija bint 
Khuwaylid with the Prophet. 

Lady Khadija was a very powerful and 
successful businesswoman of her time. 
Impressed by her wealth, integrity and business 
acumen, the most elite and high-ranking men 
of her time wished to marry her. However, she 
preferred to marry Muhammad bin Abdullah 
(aged 25) when she was 40 years old. 

The keynote was followed by a panel discussion 
by leading senior industry practitioners, which 

  The Women around Prophet Mohammad  
(peace be upon him) are my greatest inspiration - 
Samina Akram

A conversation with the 
Founder of the

Samina Akram
UN Ambassador of Peace
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focused on the themes of “Reflections from the 
Financial Crisis: Restoring Ethics and Integrity 
into the Financial System.” 

Samina Akram, Founder of the WIEFF, later 
told ISFIRE that the women around Prophet 
Mohammed (peace be upon him) have been 
a constant source of inspiration for her, in 
particular his first wife Lady Khadija (also 
known as Khadija al-Kubra, i.e, Khadija the 
Great). “It was extremely humbling and 
inspiring to hear Sheikh Nedham’s keynote on 
what an amazing leader and role model Lady 
Khadija was and how some of the transactions 
we even use in the modern day Islamic finance 
can be traced back to her,” she commented.

Samina Akram believes that it is vital that 
exceptional role models like Lady Khadija 
are highlighted to an industry that still has 
many barriers to overcome when it comes 
to encouraging and helping more women in 
senior leadership positions. According to her, 
inspirational role models are also drivers to 
change. "It is amazing to note that the Prophet 
was not intimidated or put off by a strong, 
powerful woman like Lady Khadija,” Ms. Akram 
commented. Many cultures and societies 
throughout history have held certain negative 
thoughts with regards to women's roles in 
society. The Prophet Muhammad challenged 

and broke all negative forms of thinking. He 
ensured women around him were given a 
strong voice. We see them very active, with 
their own individuality whether in business, 
education or at home. 

Sheikh Nedham pointed out several other 
women in Makkah, who excelled in business. 
However, Lady Khadija was the most 
prominent. Aisha bint Abu Bakr – the second 
wife of Prophet Muhammad – is considered as 
one of the greatest scholars of her and all times. 
People from the most distant lands sought her 
out for her knowledge of the sunna (sayings of 
the Prophet) and fiqh (Islamic jurisprudence). 
She also excelled in tafsir (commentary on 
the Holy Quran). She also possessed great 
knowledge of poetry, literature, Arab history, 
genealogy, and medicine. A majority of the 
students of Aisha bint Abu Bakr were men. She 
transmitted to at least 77 men and 8 women. 

Zaynab bint Khuzayma – another wife of the 
Prophet Mohammad (peace be upon him) – 
was a very successful entrepreneur. She ran a 
home-based business making and selling crafts, 
and was known for her exceptional weaving 
talents. What made her special, however, was 
the fact she would donate all her business 
proceeds to charity. She came to be known as 
umm al-masakeen, mother of the poor. 

The tradition of women scholarship and their 
social contributions was not limited to only the 
first generation of Muslims. Sheikh Nedham 
highlighted that throughout Islamic history 
women continued to play roles in socio-
economic activities. Many women established 
awqaf (trusts) to fund hospitals, universities 
and schools.

WHAT'S NEXT FOR THE WOMEN 
IN ISLAMIC & ETHICAL FINANCE 
FORUM? 
The Forum’s sole purpose is to educate and 
bring likeminded professionals together for the 
ultimate aim of real change for the industry. The 
forum has many events and seminars planned 
throughout the year to achieve its aims. 
However, WIEFF's ambitions go beyond just 
this. The long-term goal of WIEFF is to become 
an active think tank for the industry. “I know 
change won't come overnight,” Samina Akram 
commented. “However, my own struggle in the 
industry has given me insights into what needs 
to be done to overcome the issues women face 
in reaching senior roles in the industry.”

   Samina Akram, a UN Ambassador of Peace, founded 
WIEFF in 2007. Headquartered in London, WIEFF describes 

itself as an independent, international forum, with an aim to 
create a networking platform for the industry professionals 

to meet, collaborate, support and promote the interests of the 
ethical and Islamic finance industries.
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Three Reasons to Remain
CHEERFUL ABOUT 

MALAYSIA
Professor Humayon Dar

I have always enjoyed my visits to Malaysia, 
finding it a well-developed country with 
modern infrastructure, warm and friendly 
people and a vibrant culture of diversity, 
tolerance and peace. But my recent visit was 
stark difference to my previous visit to the city 
when everyone – literally everyone, from the 
prime minister to the taxi driver – was pre-
occupied with general sales tax or GST that was 
then recently imposed. 

But this time the conversations had a more 
pessimistic and troubled note. Everyone I 
met including government officials, central 
bankers and CEOs of banks were anxious 
with the deteriorating exchange rate of the 
Malaysian ringgit. However, one common point 
of discussion during my last two visits remains 
the government’s handling of 1MDB. A series 
of economic and political events have started 
casting doubts on the fundamental strength 
of Malaysian economy and its socio-political 
fabric. 

There are those who believe that the 
government, especially the prime minister, is 
in gloom; others assert that there is something 
seriously wrong with the direction the country 
is moving to. Many worry that the political 

turbulence will bruise the country’s economy. 
Dissatisfaction with a number of things is 
ubiquitous. And to the concerned of some 
political observers, Tun Mahathir Mohamed is 
now once again more vocal and visible. 

Yet as a foreigner who is a frequent flyer to 
Malaysia, there is nothing sinister about all 
what is happening in the country. It is business 
as usual. Actually, not as usual as it used to be. I 
find myself in a situation where my clients take 
out calculators to convert the British pounds 
into Malaysian ringgit to ascertain the likely 
impact of their custom with me on their balance 
sheet. 

But amid whatever is happening in the country, 
I see three reasons to remain cheerful. 
Cheerful, because I love Malaysia and any 
optimism around the country makes me a 
happy businessman. 

NUMBER 1 
Malaysia is definitely an improved country on 
transparency grounds. Compliance remains top 
of mind in every organisations and businesses 
I deal with. Malaysians have learnt to respect 
letter of the law. There are very clear rules 

governing almost all aspects of the socio-
political and economic structures. Malaysia 
was ranked 31st among 178 countries on the 
2015 Index of Economic Freedom. University 
Teknologi Mara or UiTM for short, where I 
have been a visiting professor for more than 
five years, has impressed me immensely. The 
emphasis on rules and compliance with the 
policies devised to run a huge university like 
UiTM is worthy of appreciation. Everyone in 
the university – from Tan Sri Sahol Hamid, the 
vice chancellor of the university, to Dr Nurazida 
Mohamed, an assistant rector based in the 
Kelantan campus, is extremely committed to 
working hard and contributing to the success 
of the university without losing sight on social 
welfare. Where there are some cases of 
non-compliance, the system is robust enough 
to ensure that they are detected, dealt with 
and ameliorated. There are certain foreign 
newspapers that are trying to defame the 
country, something that has a long history. Such 
media coverage must be read with caution.

NUMBER 2
UMNO, the ruling party, is definitely on a 
par with other political parties in the West, 
especially the UK, when it comes to a drive 
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   Malaysia symbolises hope for the future 
of Muslims. It is a country that has maintained its 
Islamic identity but has not shied away from learning 
from the West. It is a country that exemplifies symbol 
of shared values  - multiculturalism, religious 
tolerance and politics of unity in diversity. If history 
is any indication, Malaysia will ride out the current 
political turbulence to come out a stronger nation for 
it. When there is hope, there is a sense of optimism!

to nurture future political leadership. 
The prime minister himself is involved in 
identifying young talents to take the baton 
from incumbent political leaders. The likes 
of Dato’ Dr Asyraf Wajdi Dusuki exemplify 
the government’s commitment to inculcating 
young, bright, educated and talented 
politicians into the mainstream. Given these 
efforts of UMNO, it will be no surprise to see 
younger, more dynamic and visionary leaders 
running the affairs of UMNO and the future 
governments in Malaysia.

NUMBER 3
Malaysians have found a balanced work 
ethics that are felt throughout the country. 
Despite competing demands placed upon 
their time, Malaysians remain approachable 
by anyone proposing to do business with 
them. I am amazed how relatively easy it is 
for visitors like me to fix an appointment with 
a CEO of a bank or even the prime minister. 
This is evident that there is no disconnect 
between leadership and rank and file. 
Malaysia has developed a system to ensure 
meaningful flow of information at all levels.

Malaysia symbolises hope for the future of 
Muslims. It is a country that has maintained 
its Islamic identity but has not shied away 
from learning from the West. It is a country 
that exemplifies symbol of shared values 
- multiculturalism, religious tolerance and 
politics of unity in diversity. If history is any 
indication, Malaysia will ride out the current 
political turbulence to come out a stronger 
nation for it. When there is hope, there is a 
sense of optimism!

Given this, while the Middle East is facing a 
plethora of problems in terms of rise of ISIS, 
terrorism and political unrest spurred by 
Islamism, Malaysia provides a viable modern 
model of application of Islamic teachings 
in a contemporary context. If any country 
in the OIC block can bring Islam and the 
West together, it is Malaysia. West should 
reconsider its approach towards Islam and 
start connecting with Malaysia rather than 
trying to criticise it.
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The Pitfalls of Using a 
Common Law Court
TO ADJUDICATE 

ISLAMIC FINANCE 
DISPUTES

Camille Silla Paldi

When an Islamic Finance dispute goes before a judge 
in England or New York, by default, the transaction 

by default turns into a conventional transaction. 
The judge declares Shari’a law to be invalid due to 

the conflict of laws and applies the common law 
and principles of conventional finance or misapplies 

Shari’a to the Islamic Finance transaction.  A few 
cases adjudicated in non-Islamic courts discussed 

below demonstrate this point.  
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BEXIMCO
In Beximco Pharmaceuticals Ltd, Bangladesh 
Export Import Co. Ltd., Mr. Ahmed Sohail 
Fasiur Rahman, Beximco (Holdings) Ltd. v. 
Shamil Bank of Bahrain E.C. [2004] EWCA Civ 
19, the defendant Beximco Pharmaceuticals 
Ltd. and the other borrowers entered into 
a murabahah agreement with the plaintiff. 
The defendants defaulted and after a series 
of various termination events under the 
agreements, the plaintiff finally brought the 
case to court and made an application for 
summary judgement. The defendants argued 
that the murabahah agreements were invalid 
and unenforceable because they were in 
actuality disguised loans charging interest 
(Asutay and Hasan, 2011: 56). 

According to the Appeal Case, the Court 
ruled that an Islamic Finance contract could 
not be governed by Shari’a law in the UK. 
Even if so specified in the contract, the judge 
further ruled, in fact, that Shari’a law is not a 
recognizable form of law containing principles 
of law capable of governing a commercial 
dispute in the UK. Lord Justice Potter stated in 
Paragraph 2 of the judgment, ‘It is not in dispute 
that the principles of the glorious Shari’a 
referred to are the principles described by the 
defendants’ expert, Mr. Justice (retd) Khalil-
Ur-Rehman Khan as: “…the law laid down by 
the Qu’ran, which is the Holy Book of Islam and 
the Sunnah (the sayings, teachings and actions 
of Prophet Mohammad (pbuh). These are the 
principal sources of the Shari’a. The Sunnah is 
the most important source of the Islamic faith 
after the Qu’ran and refers essentially to the 
Prophet’s example as indicated by the practice 
of the faith. The only way to know the Sunnah 
is through the collection of hadith, which 
consist of reports about the sayings, deeds, and 
reactions of the Prophet.”’ Lord Justice Potter, 
in this judgment, recognizes the definition of 
Shari’a law stated by Mr. Justice Khalil-Ur-
Rehman Khan, however, stated that Shari’a law, 
which in his opinion is more of a religion than 
law, could not apply to a commercial banking 
transaction in the UK. 

The Judge declined to construe the wording 
of the clause as a choice of Shari’a law as the 
governing law for the following reasons. First, 
Article 3.1 of the Rome Convention (which 
by s.2 (1) of the Contracts (Applicable Law) 
Act 1990 has the force of law in the United 
Kingdom. It contemplates that a contract ‘…
shall be governed by the law chosen by the 
parties’ and Article 1.1 of the Rome Convention 
makes it clear that the reference to the parties 
choice of law to govern a contract is a reference 

to the law of a country. Lord Justice Potter 
further argued that the reference to a choice of 
a ‘foreign law’ in Article 3.3 suggests that the 
Convention as a whole only contemplates and 
sanctions the choice of the law of a country: c.f. 
Dicey and Morris on The Conflict of Laws (13th 
ed.) vol. 2 at 32-079 (p.1223) and Briggs: The 
Conflict of Laws at p. 159.’ Lord Justice Potter 
stated that Shari’a law is not a national system 
of law and is classified as a non-national system 
of law such as ‘lex mercatoria’ or ‘general 
principles of law’ and therefore cannot apply 
to a commercial transaction in the UK. Colon 
(2011:425) states that even though the Rome 
Convention has been replaced by Regulation 
(EC) No. 593/2008 of the European Parliament 
and the Council of 17 June 2008 on the Law 
Applicable to Contractual Obligations (Rome I), 
the conflict of law rules remain the same. 

In this appeal case, English law was confirmed 
as the governing law and it was further 
confirmed that English law does not recognize 
Shari’a law as a valid source of law to govern 
a commercial contract. Furthermore, even if 
Shari’a law were recognized under English law, 
under the conflict of law rules applicable in 
England and Wales, according to this judgment 
and the new Rome I, English law would prevail 
as the governing law must be the law of a State. 
Colon (2011:425) points out that according 
to Beximco, under English law a murabaha 
agreement may be treated the same as an 
interest-bearing loan, which ironically was part 
of the initial claim that based on the governing 
law clause, the murabaha agreements were 
invalid and unenforceable because they were in 

truth disguised loans charging interest (Asutay 
and Hasan, 2011: 56). In fact, the adjudication 
of the dispute by an English court guarantees 
turning the murabaha agreements into loans 
charging interest. Beximco interpreted the 
contract in light of the commercial goals that it 
served to accomplish, as English law requires 
(Colon 2011:426) and in line with the common 
law, interpretational approach as explained 
by Asutay and Hasan. This strict approach 
decimated the Islamic finance transaction 
(2011:431). 

BLOM BANK
The term wakalah literally means ‘preservation.’ 
For instance, in verse [Qu’ran 3:173]: “They 
said: ‘for us, Allah suffices, and He is the 
best Disposer of affairs [the best wakil]” The 
Prophet (pbuh) was also urged in [Qu’ran 
73:9] to take Allah (swt), the only true God, 
as his preserver and protector (wakil). The 
term is also used to mean delegation of one’s 
affairs to another. Thus, Allah is also described 
as the best one to whom one must delegate 
one’s affairs: “For those who put their trust 
(mutawakkilun) should put their trust on 
Allah,” my Lord, and your Lord” [Qu’ran 11:56] 
(Zuhayli 2007:632). 

In the case of Investment Dar Co KSCC v 
Blom Developments Bank Sal [2009] EWHC 
3545 (Ch) High Court of Justice Chancery 
Division, Investment Dar (TID) was an 
investment company registered in Kuwait and 
the Blom Development Bank (BDB) was a bank 
incorporated in Lebanon. A wakalah investment 
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agreement was entered into between the two 
parties governed by English law (Asutay and 
Hasan, 2011: 57). The agreement provided 
that Blom deposit a certain amount of money 
with TID, appointing TID as its wakil (agent) 
to manage the money as an investment (ISRA 
2012:758). When TID defaulted on payments 
under the wakalah agreement, BDB sued 
TID in the High Court of England and applied 
for summary judgment on the grounds of 
default in payment (claim in contract) and the 
deposits held in trust (claim in equity) (Asutay 
and Hasan, 2011: 57). The master found 
that there was an arguable defence to the 
contractual claim, but not to the trust claim 
due to a misunderstanding of Shari’a and the 
application of common law to an Islamic finance 
transaction. 

TID raised the defence of ultra vires (Asutay 
and Hasan, 2011: 57). TID argued that the 
wakalah agreement, which was approved by 
its own Shari’a board, did not comply with the 
Shari’a and was therefore void and against 
TID’s constitutional documents (Asutay 
and Hasan, 2011: 57 and ISRA 2012:758). 
Although within the wakalah arrangement 
some issues of Shari’a non-compliancy arose, 
since the contract was approved by the TID 
Shari’a Board and constituted a binding 
contract in both common and Islamic law with 
valid offer and acceptance. Thus, TID should 
have been held to the terms of the contract. 

In terms of Islamic law, the Hanafis stipulated a 
valid offer and acceptance as the cornerstones 
of the agency contract. While the Hanafis 

restricted the contracts cornerstones to 
offer and acceptance or actions implying 
acceptance, the other jurists enumerated 
four cornerstones: (i) principal, (ii) agent, (iii) 
object of the agency contract, and (iv) the 
contract language (Zuhayli 2007: 632). If the 
compensation is a ji’alah, whereby the task 
and the time period are not explicitly stated 
in the contract, then the majority of jurists 
agree that the contract is non-binding on 
the parties. However, the Malikis ruled that 
the contract was, in this case, binding on the 
principal once the agent begins working. If the 
compensation renders the contract an ijarah, 
then the Hanafis and most Malikis ruled that 
the agency contract is thus binding. In contrast, 
the Shafis and Hanbalis ruled that the contract 
was still not binding in this case (Zuhayli 2007: 
683). In this instance, according to the Hanafis, 
the contract had valid offer and acceptance 
with principal and an agent consenting to the 
terms of the contract and initiating investment 
activity in the form of a wakalah. In addition, the 
wakalah contract appears to be an ijarah and 
thus valid and binding according to the Hanafis 
and Malikis. According to the AAOIFI Shari’a 
standard No. 23 (4/3) and as occurred in this 
case, ‘when agency is paid, involves the rights of 
others, when the agent commences tasks that 
cannot be discontinued or phased out without 
causing injury to him or to the principal, and/
or when the principal or the agent undertakes 
not to revoke the contract within a certain 
period, it falls under the Shari’a rulings on Ijarah 
and is binding’ (2004:416). The judge ignored 
the valid and binding contract and the original 
contractual intent of the parties, applied 

western trust law to the wakalah arrangement, 
and unjustly ruled that TID was only liable to 
pay Blom the principle amount. 

In the concerned wakalah arrangement, at 
the end of every wakalah period, TID was 
obligated to pay 5% profit to Blom. The issue 
arose when TID defaulted on payments of 
Blom’s principal and the agreed profits. Blom 
claimed that TID should pay it the principal 
deposit plus the contractually agreed 5% profit. 
However, TID argued that the agreement was 
not Shari’a- compliant, being an agreement for 
deposit taking with interest, and therefore null, 
being ultra vires and beyond its legal capacity 
to conform. The Judge concurred and stated, 
‘I agree…that where one finds, as one does 
in this master wakalah contract, a device to 
enable …the payment of interest under another 
guise, that is at least an indirect practice of 
a non-Shari’a compliant activity.’ Due to the 
constraints faced by the Islamic banking 
industry in terms of risk management, the 
reality of operating in a conventional system, 
and the need to compete, it is difficult to adhere 
to true Shari’a banking at this moment in time. 
It may be argued that in fact all Islamic banking 
products are devices to enable the payment of 
interest in another guise. 

According to the AAOIFI Shari’a Standard No. 
5(2/2/2) on Guarantees, ‘it is not permissible 
to combine agency and personal guarantees 
in one contract at the same time (i.e. the same 
party acting as agent on the one hand and 
acting as guarantor on the other hand), because 
such a combination conflicts with the nature 
of these contracts. In addition, a guarantee 
given by a party acting as an agent in respect 
of an investment, turns the transaction into 
an interest-based loan since the capital of the 
investment is guaranteed in addition to the 
proceeds of the investment (i.e. as though the 
investment agent had taken a loan and repaid 
it with an additional sum, which is tantamount 
to riba).’ In this case, TID, as agent, also 
guaranteed Blom a 5% return. However, even 
if the wakalah agreement in question really 
was a loan with interest in disguise or a similar 
contraption, due to the fact that this agreement 
was approved by the TID Shari’a board, TID 
should be held to the terms of the contract. 
TID should not be allowed to suddenly claim 
that the transaction is non-Shari’a compliant 
in order to evade its contractual obligations to 
Blom Bank. 

Jurists agree that an agent’s possession is one 
of trust, analogous to deposits and similar to 
possessions (Zuhayli 2007: 675). This ruling 
follows from the fact that the agent would 
possess goods as a legal representative of 
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the principal (who is the owner). Thus, his 
possession is similar (but not the same) to that 
of a depository, following its rules for trust and 
guarantee (Zuhayli 2007: 675). Under Shari’a, 
TID was holding the 5% profit on trust for Blom 
as agent for principal even if the guarantee 
combined with agency is thought by some to 
have turned the wakalah into a deposit taking 
with interest or to have simulated an interest-
bearing loan. 

Although under Shari’a, TID was technically 
only supposed to receive an agency fee, in this 
wakalah arrangement, TID was contractually to 
receive an agency fee plus all return above 5%, 
thus bearing risk of loss. In a proper wakalah 
arrangement, the principal bears all risk of loss 
and profit, while the agent only receives an 
agency fee. According to the AAOIFI Shari’a 
Standard No. 21(4/2/c), ‘…the amount payable 
as remuneration for agency should be known, 
whether in lump sum or as a share of a specific 
amount of income. It may also be defined in 
terms of an amount of income to be known in 
the future, as when remuneration is linked to an 
indicator that may be quoted at the beginnings 
of different intervals of time. However, it is not 
permissible to leave remuneration for agency 
undetermined and allow the agent to take an 
unspecified share from the entitlements of 
principal’ (2004: 415). In this arrangement, the 
agent was to take an unspecified share from the 
entitlements of the principal, being any amount 
of return above 5%. These Shari’a issues were 
totally ignored by the judge. In this transaction, 
the judge misapplied Shari’a law, ignored the 
reality of the Islamic finance and banking 
industry, and then judged the contracts in 
relation to Western trust law, unfairly ruling 
that Blom was only entitled to the principal 
amount. 

The judge ordered an interim payment to 
be paid to Blom based on the fact that the 
contract was null and void (no trust) and that 
the transaction was ultra vires (non- Shari’a 
compliant). The judge should have ruled that 
Blom was entitled to the deposit amount plus 
any profit made up to a limit of 5% (if profit was 
made) rather than just the deposit amount. 
TID ultimately withdrew the case (Asutay and 
Hasan, 2011: 57). 

BANK ISLAM MALAYSIA BERHARD 
In Bank Islam Malaysia Bhd v Azhar Osman & 
Other Cases [2010] 5 CLJ 54 [2010] 1 LNS 
251, the court ruled that in relation to ibra or 
rebate for an early settlement of a financing 
facility, the court may infer an implied term 
from evidence and from commercial business 

   The legal documentation used by Islamic 
banks should have addressed the peculiarity of the 
Islamic banking transaction, instead of adopting a 
cut and paste approach of the conventional banking 
documents. Therefore, not only is it necessary to 
have standardized dispute resolution contracts, but 
all Islamic finance contracts should be issued in a 
standardized format by the International Islamic 
Financial Market or IIFM.
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practice that the parties to a contract intended 
to include the rebate in the contract (ISRA 
2012:752). The term ibra literally means 
removal and acquittal from something. In 
Islamic jurisprudence, the term refers to one 
party dropping another’s liability towards him 
(i.e. dropping the debtor’s liability for a debt) 
(Zuhayli 2007: 237). Zuhayli (2007:237) states 
that most jurists agree that absolution of debts 
is legally recommended. Zuhayli explains that 
this was the stated opinion of Al-Khatib Al-
Shirbini, who said that the rulings for absolution 
were much more lax than those for guarantee 
because of the charitable nature of the former, 
as evidenced by the dropping of the creditor’s 
right. The charitable nature of the contract 
is manifest regardless of whether or not the 
debtor is in a financial bind, as the verse states, 
‘If the debtor is in a difficulty, grant him time till 
it is easy for him to repay. But if you remit it by 
way of charity, that is best for you if you only 
knew’ [Qu’ran 2:280] (Zuhayli 2007: 238). 

Bai Bithaman Ajil (“BBA”) is an agreement 
whereby a bank buys an asset or property and 
sells the said asset or property to a customer 
at an agreed defined price, which the customer 
has to pay on a deferred basis or by periodic 
instalments. The sale will include a profit 
margin (Thani, Abdullah, Hasan 2003:38). 
The common perception is that this is simply a 
straightforward charging of interest disguised 
as a sale. However, nothing in Islamic law 
dictates how the price for such a sale is 
determined: it is simply determined by what the 
parties have agreed upon. Therefore, nothing 
prevents the seller from linking the sale price to 
the period of time for which credit is extended 
(Thani, Abdullah, Hasan 2003:39).

It was unsuccessfully contended on behalf of 
the plaintiff that in a BBA contract, the bank 
had a legal right to claim for the full sale price 
as stipulated in the property sale agreement 
(“PSA”), regardless of a premature termination. 
Counsel for the plaintiff argued firstly that the 
defendant had agreed to the amount of sale 
price and was under a legal obligation to pay 
the full sale price. This argument was premised 
on the underlying presumption that a BBA 
contract is a sale transaction and not a loan 
transaction. Counsel for the plaintiff argued 
that since it is a sale agreement, the sale price 
does not change. Secondly, the plaintiff argued 
that the court was bound by the decision of the 
Court of Appeal in Lim Kok Hoe, which upheld 
and acknowledged the obligation to pay the full 
sale price under the PSA. 

The judge disagreed that the court was 
bound by the decision in Lim Kok Hoe. The 
judge explained, ‘Whilst it is true that the 

Court of Appeal in Lim Kok Hoe held that a 
BBA contract differs in a way differs from 
conventional banking because it is a sale 
transaction, it cannot, however, be regarded 
as a sale transaction simpliciter.’ The judge 
elaborated ‘the BBA contract is secured 
by a charge and concession as ibra is given 
as a matter of practice to all premature 
terminations.’ The judge stated, ‘Further, it is 
not a simple sale because even if the bank does 
not make payment of the full purchase price 
under BBA, the bank would still be entitled to 
claim the amount already paid.’ The judge said, 
‘Whereas in a simple sale if the first leg of the 
transaction fails, the bank’s right to the amount 
paid will not ipso facto accrue since the sale 
was never completed.’ The judge questioned, 
‘Why a bank should insist on payment of the 
full sale price and thereafter as a matter of 
practice grant a rebate to the customer simply 
to show that it is a sale transaction may have 
its purpose, but to place the customer in such 
a precarious position is quite something else, 
particularly when such grant is at the bank’s 
absolute discretion.’ The judge asserted, ‘From 
the practice of the bank it is clear that the 
insistence on enforcing payment of the full 
sale price appears to be merely an attempt 
to adhere to written text, but I doubt if such 
appearance achieve its purpose.’ The judge 
based her reasoning on commercial business 
practice and explained, ‘This is because, despite 
the written term of the agreement, the bank in 
reality does not enforce payment of the full sale 
price upon a premature termination. It always 
grants rebate or ibrar based on ‘unearned 
profit.”’ 

The judge further stated that granting an 
order for the full sale price in an order for sale 
application would defeat the requirements of s. 
266(1) of the NLC, which is designed to protect 
the charger, whose property is about to be 
sold at an auction (ISRA 2012: 752). The judge 
ruled that, “The bank should not be allowed to 
enrich itself with an amount, which is not due 
while at the same time taking cognizance of 
the customer’s right to redeem his property.” 
Therefore, where the BBA contract is silent 
on the issue of rebate or the quantum of the 
rebate, by implied term, commercial business 
practice, and compliance with Malaysian law, 
the judge held that “the bank must grant a 
rebate and such rebate shall be the amount of 
unearned profit as practiced by Islamic banks.” 

The judge pointed out in this case, “The legal 
documentation used by Islamic banks should 
have addressed the peculiarity of the Islamic 
banking transaction, instead of adopting a cut 
and paste approach of the conventional banking 

documents” as this would have made her job 
of Islamic finance dispute adjudication easier. 
Therefore, not only is it necessary to have 
standardized dispute resolution contracts, but 
all Islamic finance contracts should be issued 
in a standardized format by the International 
Islamic Financial Market or (“IIFM”).

THE THREE CASES ANALYZED
The three cases assessed including Beximco, 
Blom Bank, and Bank Islam Malaysia Berhard 
reveal the detrimental effects of using English 
or common law and litigation to adjudicate 
Islamic finance disputes and the advantages 
of applying Shari’a and commercial business 
practices. Beximco illustrates how selecting 
English law as the governing law for an 
Islamic finance contract may invalidate the 
application of Shari’a to the dispute as Shari’a 
is not recognized as a valid source of law 
for governing commercial transactions in 
the UK and is not seen as a national law in 
relation to Rome I. Blom Bank reveals how the 
misapplication of Shari’a by a UK judge may be 
detrimental to the effective adjudication of the 
Islamic finance dispute. Bank Islam Malaysia 
Berhard reveals the benefits of applying Shari’a 
and commercial business practice to the 
dispute resolution process in order to properly 
adjudicate an Islamic finance transaction.

ISLAMIC FINANCE REVIEW  |  SEPTEMBER 2015  
TALKING 
POINTS

Introduction:
Islamic Bankers Association (IBA) is a new international industry representative body for practitioners of  Islamic 
banking and finance. It is officially incorporated in United Kingdom, with its registered office in London. The IBA 
membership is open to individuals and corporates, and aims to become the largest industry representative body for 
Islamic banking and finance in the world.

Membership categories include:
Corporate Membership: For all Islamic banks and the institutions offering Islamic financial services – IIFS (Annual 
Fee: £3,500)

Associate Corporate Membership: For all businesses that offer their services to Islamic banks and IIFS (Annual Fee: 
£5,000)

Individual Membership: For all the employees of  Islamic banks and IIFS, with work experience of  a period of  five 
years or more (Annual Fee: £100) 

Young Professional Membership: For all the employees of  Islamic banks and IIFS, with work experience of  a 
period of  less than five years (Annual Fee: £50)

Associate Individual Membership: For any professional whose application is endorsed by at least one existing 
member of  IBA (Annual Fee: £100)

If  interested in becoming a member, please get in touch with Khuram Shehzad on:
+44 (0) 20 3617 1089 or kshehzad@edbizconsulting.com

Islamic Bankers Association is a non-profit organisation, registered in England and Wales as a company limited by guarantee, and 
does not offer any financial products and as such is not regulated by Financial Conduct Authority.



Introduction:
Islamic Bankers Association (IBA) is a new international industry representative body for practitioners of  Islamic 
banking and finance. It is officially incorporated in United Kingdom, with its registered office in London. The IBA 
membership is open to individuals and corporates, and aims to become the largest industry representative body for 
Islamic banking and finance in the world.

Membership categories include:
Corporate Membership: For all Islamic banks and the institutions offering Islamic financial services – IIFS (Annual 
Fee: £3,500)

Associate Corporate Membership: For all businesses that offer their services to Islamic banks and IIFS (Annual Fee: 
£5,000)

Individual Membership: For all the employees of  Islamic banks and IIFS, with work experience of  a period of  five 
years or more (Annual Fee: £100) 

Young Professional Membership: For all the employees of  Islamic banks and IIFS, with work experience of  a 
period of  less than five years (Annual Fee: £50)

Associate Individual Membership: For any professional whose application is endorsed by at least one existing 
member of  IBA (Annual Fee: £100)

If  interested in becoming a member, please get in touch with Khuram Shehzad on:
+44 (0) 20 3617 1089 or kshehzad@edbizconsulting.com

Islamic Bankers Association is a non-profit organisation, registered in England and Wales as a company limited by guarantee, and 
does not offer any financial products and as such is not regulated by Financial Conduct Authority.



“Edbiz Corporation is pleased to announce GIFA Million Dollar 
Campaign to set up an Islamic Finance Scholarship Programme to 
support studies and research in Islamic banking and finance“ � info@edbizconsulting.com

  www.edbizconsulting.com

GIFA 
MILLION 
DOLLAR
CAMPAIGN

GIFA 
MILLION 
DOLLAR
CAMPAIGN

www.gifr.netwww.gifr.net

Available 
NOW!

Available 
NOW!

Available 
NOW!

Place your Order Today! +44 (0) 20 7147 9970 or E-mail at info@edbizconsulting.comPlace your Order Today! +44 (0) 20 7147 9970 or E-mail at info@edbizconsulting.com

£250
Early Bird 

Discount

Limited Time

Offer

An Official Publication of  Islamic Bankers Association

Published by:

GIFR 2015, like its predecessors, provides the most comprehensive analyses of activities, trends, new developments 
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 k Reportage and analysis of the global practices of the Islamic financial services industry in over 10 sectors

 k An exposition of a collective strategy for growth and competition in IBF 

 k Practical examples of innovation in IBF 

 k Building effective leadership in Islamic banking and finance

 k Leadership roles of industrial families and Shari'a scholars in IBF
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Volaw Group have created a strong reputation in developing 
and managing innovative financial structures including complex 
commercial transactions using Jersey entities.

Private Wealth Management – establishment and administration of 
trusts, foundations and companies as either conventional or Shari’a-
compliant vehicles for the preservation and enhancement of family 
wealth.
 
Funds and Capital Markets – conventional and Shari’a-compliant real 
estate and private equity funds, securitisation and Sukuk structures, 
listing of securities and specialist investment structures.
 
To see how over 30 years of experience and award-winning expertise in 
Islamic finance can make all the difference, contact one of our experts 
today:

VOLAW GROUP
Trevor Norman – tnorman@volaw.com or
Richard Fagan – rfagan@volaw.com
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